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(Filed—March 7,1949) 

1 UNITED STATES DISTRICT COURT 

District of Columbia 

Civil No. 885-49 

- 4 - 


Bertram Alexander Washington, Henry Me Wright, Ver¬ 
non Thomas, Curtis Cassell Garvin, Thomas Williams, 
Theodore Milner, Loins Joseph Bolden, Joseph Rob¬ 
bins, Albert B. Bolden, John C. Lymas, James L. Brax¬ 
ton, Isidore N. Cohen, Ralph Pepper, Morris B. Moses, 
Arthur L. Drayton, William D. Ridgeway, Louis Sto- 
vack, Raymond Lieberman, Herbert Samu el Polson, 
Benjamin Rice, Albert DiDario, Gino DiDario, Lyn- 
doors E. Grey, Lawrence Sarsfield Dowling, Arnold 
Gabald Dowling, James A. Bruno, on behalf of them¬ 
selves and all others similarly situated, 


against 


Plaintiffs, 


Tom C. Clark, Jesse M. Donaldson, Edgar B. Jackson, 
Roy C. Frank, Hugh E. Alford, Seth W. Richardson, 
Harry A. Bigelow, John Harlan Amen, George W. At- 
ger, Aaron J. Brumbaugh, John Kirkland Clark, Harry 
W. Colmery, Burton L. French, Meta Glass, Garret 
Hoag, Wilbur LaRoe, Jr., Arthur W. MacMahon, Henry 
Park man, Murray Seasongood, Henry L. Shattuck, Mrs. 
Harper Sibley, Paul M. Hebert, Lawrence F. Lee, 
Clem W. Collins, Edwin Angell Cottrell, Andrew 
Steers, and James F. Twohy, 

Defendants. 


♦ 


Complaint 


Plaintiffs, by their attorneys Rogge, Fabricant, Gor¬ 
don & Goldman, respectfully show to this Court and al¬ 
lege for their complaint: 
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Complaint 

I 

As a First, Separate and Distinct Claim 

First: This is an action for a declaratory judgment! and 
for equitable relief arising under the Constitution and 
laws of the United States and involves a matter in contro¬ 
versy which exceeds the sum or value of Three Thousand 
($3,000.) Dollars exclusive of interest and costs. 

I 

2 Second: The jurisdiction of the Court in this ac¬ 

tion arises under Sections 11-301, 11-305 and 11^306 
of the District of Columbia Code, Section 24 of the United 
States Judicial Code (28 U. S. C. A. 41(1)), Section 274id of 
the United States Judicial Code (28 U. S. C. A. 400), Section 
380a of Title 28 of the United States Code, and Section 
1009 of Title 5 of the United States Code. 

| 

Third: Defendant Tom C. Clark is the Attorney Gen¬ 
eral of the United States and is found within the District 
of Columbia. 

Fourth: Defendant Jesse M. Donaldson is the Post¬ 
master General of the United States and is found within 
the District of Columbia. 


Fifth: Defendant Edgar B. Jackson is the Chairmai^ of 
the Post Office Department Loyalty Board and defendants 
Roy C. Frank and Hugh E. Alford are the other members 
of said Board. The Post Office Department Loyalty Board 
is located in the District of Columbia and each of the mem¬ 
bers thereof is to be found within the said District of 
Columbia. 


Sixth: Defendant Seth W. Richardson is the Chairman 
of the Loyalty Review Board of the Civil Service Comnjiis- 
sion and defendants Harry A. Bigelow, John Harlan Airmen, 


i 
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George W. Alger, Aaron J. Brumbaugh, John Kirkland 
Clark, Harry W. Colmery, Burton L. French, Meta Glass, 
Garret Hoag, Wilbur LaRoe, Jr., Arthur W. MacMahon, 
Henry Parkman, Murray Seasongood, Henry L. Shattuck, 
Mrs. Harper Sibley, Paul M. Hebert, Lawrence F. Lee, 
Clem W. Collins, Edwin Angell Cottrell, Andrew Steers 
and James F. Twohy are the other members of said 
3 Board. The Loyalty Review Board is located in the 
District of Columbia and each of the members there¬ 
of is to be found within the said District of Columbia. 

Seventh: Plaintiffs are employees of the Post Office 
Department. Each of said plaintiffs has received a written 
notice of proposed removal action from the Post Office 
Department Loyalty Board in form and manner herein¬ 
after more fully set forth. 

Eighth: Plaintiffs bring this action on behalf of them¬ 
selves and all other federal government employees simi¬ 
larly situated. The said federal government employees 
similarly situated are so numerous as to make it imprac¬ 
ticable to bring them all before the Court. 

Ninth: Plaintiff Bertram A. Washington has been em¬ 
ployed by the Post Office Department since August, 1925. 
During the period of said employment he worked in the 
Post Office situated in Cleveland, Ohio, and at the present 
time his position is that of Post Office Clerk in the City 
Division of the Post Office. 

Tenth: Plaintiff Henry McWright has been employed 
by the Post Office Department for approximately twenty- 
seven (27) years. During the period of said employment 
he worked in the Post Office situated in Cleveland, Ohio, 
and at the present time his position is that of Post Office 
Clerk in the City Division of the Post Office. 
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Eleventh: Plaintiff Vernon Thomas has been employed 
by the Post Office Department for approximately nine 
(9) years. During the period of said employment 
4 he worked in the Post Office situated in Cleveland, 
Ohio, and at the present time his position is that of 
a Post Office Clerk in the City Division of the Post Office. 

Twelfth: Plaintiff Curtis Cassell Garvin has been em¬ 
ployed by the Post Office Department for approximately 
twenty-one (21) years . During the period of said employ¬ 
ment he worked in the Post Office situated in Cleveland, 
Ohio, and at the present time he serves in the Cashier 
Division as a typist doing remittance unit work. 

Thirteenth: Plaintiff Thomas Williams has been em¬ 
ployed by the Post Office Department for approximately 
twenty-seven (27) years. During the period of said em¬ 
ployment he worked in the Post Office situated in Cleve¬ 
land, Ohio, and at the present time he is employed a^ a 
Tracer Clerk in the Claims Division of the Post Officej 

Fourteenth: Plaintiff Theodore Milner has been em¬ 
ployed by the Post Office Department for approximately 
twenty-one (21) ye'ars. During the period of said employ¬ 
ment he worked in the Post Office situated in Cleveland, 
Ohio, and at the present time his position is that of a Post 
Office Clerk in the City Division of the Post Office. 

Fifteenth: Plaintiff Louis Joseph Bolden has been em¬ 
ployed by the Post Office Department for approximately 
twenty-eight (28) years. During the period of said em¬ 
ployment he worked in the Post Office situated in Cleve¬ 
land, Ohio, and at the present time his position is that of 
a Post Office Clerk in the Mailing Division of the P<j>st 
Office. 
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5 Sixteenth: Plaintiff Joseph Robbins has been em¬ 
ployed by the Post Office Department for approxi¬ 
mately twenty-four (24) years. During the period of said 
employment be worked in the Post Office situated in Cleve¬ 
land, Ohio, and at the present time bis position is that of 
a Post Office Clerk in the Mailing Division of the Post 
Office. 

Seventeenth: Plaintiff Albert B. Bolden has been em¬ 
ployed by the Post Office Department for approximately 
twenty-four (24) years. During the period of said em¬ 
ployment be worked in the Post Office situated in Cleve¬ 
land, Ohio, and at the present time bis position is that of 
a Post Office Clerk in the Mailing Division of the Post 
Office. 

Eighteenth: Plaintiff John C. Lymas has been em¬ 
ployed by the Post Office Department for approximately 
twenty-eight (28) years. During the period of said em¬ 
ployment be worked in the Post Office situated in Philadel¬ 
phia, Pennsylvania, and at the present time bis position 
is in the Mailing Section at the merchandise table where 
be bandies cancellations of small merchandise and papers. 

Nineteenth: Plaintiff James L. Braxton has been em¬ 
ployed by the Post Office Department for approximately 
eight (8) years. During the period of said employment 
be worked in the Post Office situated in Philadelphia, Penn¬ 
sylvania, and at the present time bis position is that of 
a Post Office Clerk in the Mailing Division of the Post 
Office. 

6 Twentieth: Plaintiff Isidore N. Cohen has been 
employed by the Post Office Department for approxi¬ 
mately twelve (12) years. During the period of said em¬ 
ployment be worked in the Post Office situated in Philadel- 
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i 

phia, Pennsylvania, and until the time of his suspension his 
position was that of a Post Office Clerk in the City Division 
of the Post Office. 

Twenty-first: Plaintiff Ralph Pepper has been employed 
by the Post Office Department for aproximately eleven 
(ID years. During the period of said employment he 
worked in the Post Office situated in Philadelphia, Penn¬ 
sylvania, and until the time of his suspension his position 
was that of a Post Office Clerk in the City Division ot\ the 
Post Office. 

Twenty-second: Plaintiff Morris B. Moses has been em¬ 
ployed by the Post Office Department for approximately 
twenty (20) years. During the period of said employment 
he worked in the Post Office situated in Philadelphia, Penn¬ 
sylvania, and until the time of his suspension he was sta¬ 
tioned in the Finance Division where he handled mail dis¬ 
tribution and finance. 

Twenty-third: Plaintiff Arthur L. Drayton has ieen 
employed by the Post Office Department for approximately 
twenty-four (24) years. During the period of said em¬ 
ployment he worked in the Post Office situated in Phil¬ 
adelphia, Pennsylvania, and at the present time his position 
is that of a Post Office Clerk in the Mailing Division of 
the Post Office. 

I 

Twenty-fourth: Plaintiff William D. Ridgeway has l^een 
employed by the Post Office Department for ap- 
7 proximately twenty-eight (28) years. During the 
period of said employment he worked in the Ffost 
Office situated in Philadelphia, Pennsylvania, and until the 
time of his suspension he served as a Distributor in the 
Mailing Division. 
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Twenty-fifth: Plaintiff Louis Stovack has been em¬ 
ployed by the Post Office Department for approximately 
twenty (20) years. During the period of said employment 
he worked in the Post Office situated in Detroit, Michigan, 
and at the present time he is a route foreman in the Car¬ 
rier Inspection Division. 

Twenty-sixth: Plaintiff Raymond Lieberman has been 
employed by the Post Office Department for approximately 
twenty-one (21) years. During the period of said employ¬ 
ment he worked in the Post Office situated in Detroit, 
Michigan, and at the present time his position is that of 
Superintendent in the Lenwood Station of the Post Office. 

Twenty-seventh: Plaintiff Herbert Samuel Poison has 
been employed by the Post Office Department for approxi¬ 
mately six (6) years. During the period of said employ¬ 
ment he worked in the Post Office situated in Detroit, 
Michigan, and until the time of his suspension he was a 
Carrier in the Post Office. 

Twenty-eighth: Plaintiff Benjamin Rice has been em¬ 
ployed by the Post Office Department for approximately 
two (2) years. During the period of said employment he 
worked in the West Side Terminal Post Office situated 
in New York City, N. Y., and at the present time his posi¬ 
tion is that of a Clerk in the Railway Mail Service. 

8 Twenty-ninth: Plaintiff Albert DiDario has been 

employed by the Post Office Department for ap¬ 
proximately thirteen (13) years. During the period of 
said employment he worked in the Post Office situated in 
Plainfield, New Jersey, and until the time of his suspension 
his position was that of Inquiry Clerk who handles notices 
to publishers of change in address of subscribers. 
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Thirtieth: Plaintiff Gino DiDario has been employed 
by the Post Office Department for approximately ten (10) 
years. During the period of said employment he worked 
in the Post Office situated in Plainfield, New Jersey, and 
until the time of his suspension he was a Carrier in the 
Post Office. 

I 

Thirty-first: Plaintiff Lyndoors E. Grey has been em¬ 
ployed by the Post Office Department for approximately 
five (5) years. During the period of said employment he 
worked in the Post Office situated in Plainfield, New Jersey, 
and at the present time his position is that of a Carrieif. 

Thirty-second: Plaintiff Lawrence Sarsfield Dowling 
has been employed by the Post Office Department for ap¬ 
proximately twelve (12) years. During the period of said 
employment he worked in the Post Office situated in Dun- 
nellen, New Jersey, and at the present time his positioii is 
that of a Carrier. 

Thirty-third: Plaintiff Arnold Garald Dowling has lieen 
employed by the Post Office Department for approximately 
three (3) years. During the period of said emp|oy- 
9 ment he worked in the Post Office situated in Plain¬ 
field, Now Jersey, and at the present his positio^i is 
that of Money Order and Utility Clerk in the Finance 
Division of the Post Office. 

I 

i 

Thirty-fourth: Plaintiff James A. Bruno has been em¬ 
ployed by the Post Office Department for approximately 
seven (7) years. During the period of said employment 
he worked in the Post Office situated in Plainfield, New 
Jersey, and until the time of his suspension his position 
was that of Carrier. 
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Thirty-fifth: On or about March 21,1947, the President 
of the United States promulgated Executive Order #9835 
(12 Fed. Reg. 1935; foil. Title 5, Section 631 of the United 
States Code). A copy of said order is annexed hereto and 
made part hereof as Exhibit “A”. 

Thirty-sixth: Part II, Section 1 of said Executive 
Order #9835 provides: 

“The head of each department and agency in the 
executive branch of the Government shall be per¬ 
sonally responsible for an effective program to as¬ 
sure that disloyal civilian officers or employees are 
not retained in employment in his department or 
agency.” 

Thirty-seventh: Pursuant to Part II, Section 2 of the 
said Executive Order #9835, the defendant Donaldson ap¬ 
pointed the defendants Jackson, Frank and Alford to con¬ 
stitute the Post Office Department Loyalty Board. 

Thirty-eighth: Pursuant to Part III, Section 1 of the 
said Executive Order #9835, defendant Richardson was ap¬ 
pointed as Chairman of the Civil Service Commis- 
10 sion Loyalty Review Board and defendants Harry 
A. Bigelow, John Harlan Amen, George W. Alger, 
Aaron J. Brumbaugh, John Kirkland Clark, Harry W. 
Colmery, Burton L. French, Meta Glass, Garret Hoag, 
Wilbur LaRoe, Jr., Arthur W. MacMahon, Henry Parkman, 
Murray Seasongood, Henry L. Shattuck, Mrs. Harper Sib¬ 
ley, Paul M. Hebert, Lawrence F. Lee, Clem W. Collins, Ed¬ 
win Angell Cottrell, Andrew Steers and James F. Twohy 
were appointed as the other members of that Board. 

Thirty-ninth: The said Civil Service Commission Loy¬ 
alty Review Board was authorized by Part HI of the said 
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Executive Order #9835 to review dismissal on groujnds 
relating to loyalty by the Loyalty Board of any federal 
department or agency and to make recommendations there¬ 
on to such department or agency (Part III, Section la); 
to issue such rules and regulations as it deems necessary 
to implement federal statutes and orders relating to federal 
employee loyalty (Part III, Section lb); and generally 
to coordinate the loyalty policies and procedures of the 
various federal departments and agencies (Part III, Sec¬ 
tion lc). 

Fortieth: Pursuant to Part III, Section 3 of said 
Executive Order #9835, defendant Clark on various occa¬ 
sions has submitted to defendant Richardson lists of (or¬ 
ganizations designated by said defendant Clark as organiza¬ 
tions within the categories set forth in the aforesaid Part 
III, Section 3 of Executive Order #9835. The cumulative 
list of designated organizations appears in 13 Fed. iteg. 
9366-9369. The aforesaid lists were prepared, promul¬ 
gated, and released by defendants Clark and Richardson 
and their agents to the newspapers for publication 
11 without notice or hearing to any of the designated 
organizations. 

Forty-first: Part V of Executive Order #9835 pro¬ 
vides: 

“1. The standard for the refusal of employment 
or the removal from employment in an executive 
department or agency on grounds relating to loyalty 
shall be that, on all the evidence, reasonable grounds 
exist for belief that the person involved is disloyal 
to the Government of the United States. 

2. Activities and associations of an applicant or 
employee which may be considered in connection 
with the determination of disloyalty may include 
one or more of the following: 
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a. Sabotage, espionage, or attempts or pre¬ 
parations therefor, or knowingly associating with 
spies or saboteurs; 

b. Treason or sedition or advocacy thereof; 

c. Advocacy of revolution or force or violence 
to alter the constitutional form of government 
of the United States; 

d. Intentional, unauthorized disclosure to any 
person, under circumstances which may indicate 
disloyalty to the United States, or documents or 
information of a confidential or non-public char¬ 
acter obtained by the person making the disclosure 
as a result of his employment by the Government 
of the United States; 

e. Performing or attempting to perform his 
duties, or otherwise acting, so as to serve the 
interests of another government in preference to 
the interests of the United States; 

f. Membership in, affiliation with or sympa¬ 
thetic association with any foreign or domestic 
organization, association, movement, group or 
combination of persons, designated by the At¬ 
torney General as totalitarian, fascist, co mmuni st, 
or subversive, or as having adopted a policy of 
advocating or approving the commission of acts 
of force or violence to deny other persons their 
rights under the Constitution of the United States, 
or as seeking to alter the form of government of 
the United States by unconstitutional means. ” 

Forty-second: Each of the plaintiffs herein and every 
other federal government employee similarly situated 
has received written notice that, pursuant to the aforesaid 
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Executive Order #9835, it is proposed to remove each of 
said plaintiffs from the employ of the United States (gov¬ 
ernment. 

12 Forty-third: Each said written notice of proposed 
removal action charges that “reasonable grounds 
exist for the belief that (the charged employee) is disloyal 
to the Government of the United States.” 

Forty-fourth: None of the aforesaid written remdval 
notices alleges that the proposed removal is predicated 
upon Section 2a, 2b, 2c, 2d, or 2e of Part V of Executive 
Order #9835 hereinabove set forth in paragraph “Foity- 
first.” Instead, each notice of proposed removal action 
recites either membership in, affiliation with or sympathetic 
association with designated organizations; and/or associa¬ 
tion with named or unnamed individuals alleged to be com¬ 
munists, communist sympathizers, or “fellow-travelers”; 
and/or sympathy with or adherence to communism or fhe 
“Communist Party line”; and/or the reading, subscription 
to or distribution of certain named books, papers, maga¬ 
zines or book clubs. None of the removal notices charges 
any overt act or actions inimical or contrary to the best 
interests of the people, the existing Government, the form 
of Government, or the principles of the Constitution of ihe 
United States. 

Forty-fifth: None of the plaintiffs herein have at any 
time advocated the overthrowal or performed any a^ts, 
or conspired or attempted to perform any acts to overthrbw 
the Government of the United States, or to deny to otl|er 
persons their rights under the Constitution of the United 
States, by force or violence or in any other manner. 

i 

| 

Forty-sixth: Plaintiffs Drayton, Braxton, and Stovalck 
have requested a hearing before the Post Office Department 
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Loyalty Board but no date has been fixed therefor, 

13 no hearing has been held, and there has been no 
disposition of the charges pending against the afore¬ 
said plaintiffs. 

Forty-seventh: Plaintiffs Washington, McWright, 
Thomas, Garvin, Williams, Milner, Louis Bolden, Robbins, 
Albert Bolden, Lymas, Lieberman, Rice, Lawrence Dowl¬ 
ing and Grey have requested a hearing and such hearing 
has been held before defendants Jackson, Frank and Al¬ 
ford, or their agents, in their capacity as the Post Office 
Department Loyalty Board. Said defendants have not to 
date rendered any determination or otherwise disposed of 
the charges pending against the aforesaid plaintiffs. 

Forty-eighth: Plaintiffs Ridgeway, Pepper, Moses, 
Cohen and Poison have each been suspended by defendants 
Jackson, Frank and Alford, pending their appeal to de¬ 
fendant Donaldson, after each of the aforesaid plaintiffs 
answered under oath to the charges made against them, 
submitted their respective cases to the Post Office Depart¬ 
ment Loyalty Board on the complete file as provided for 
in the removal notices received by each of the aforesaid 
plaintiffs respectively, and were notified that the defend¬ 
ants Jackson, Frank and Alford found that “reasonable 
grounds exist for the belief that (each of said plaintiffs) 
is disloyal to the Government of the United States/ ’ 

Forty-ninth: Plaintiffs Albert DiDario, Gino DiDario 
and Arnold Dowling have each been suspended by defend¬ 
ants Jackson, Frank and Alford pending their appeal to 
defendant Donaldson, after each of the aforesaid plaintiffs 
separately answered under oath to the charges made 
against them; after a hearing before defendants 

14 Jackson, Frank and Alford or their agents, held at 
the request of the aforesaid plaintiffs; and upon 
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notification that the defendants Jackson, Frank and Alijord 
found that “reasonable grounds exist for the belief that 
(each of said plaintiffs) is disloyal to the Government of 
the United States.” 

Fiftieth: Plaintiff James A. Bruno has been suspended 
after he answered under oath to the charges made against 
him; after a hearing before defendants Jackson, Frank 
and Alford or their agents, held at the request of the 
aforesaid plaintiff; and upon notification that defendants 
Jackson, Frank and Alford found that “reasonable grounds 
exist for the belief that (said plaintiff) is disloyal to the 
Government of the United States.” Defendant Donaldson 
affirmed the aforesaid finding and suspension, and the afore¬ 
said plaintiff has filed a notice of appeal with the Loyalty 
Review Board. 

Fifty-first: The action of defendants as hereinabove 
recited has caused and will continue to cause serious and 
irreparable damage to the plaintiffs herein and to all other 
federal government employees similarly situated. Those 
plaintiffs who have been suspended have thereby been de¬ 
prived of valuable property rights; and their ability to ob¬ 
tain other adequate employment has thereby been seriously 
impaired for the reason that the stigma of a determination 
of disloyalty has prejudicially affected their econojnic 
status and their ability to earn a livelihood. All the plain¬ 
tiffs herein as well as all other federal government Em¬ 
ployees who have received notices of proposed removal on 
charges of disloyalty, have thereby been villified 
15 and subjected to public shame, disgrace, ridicule, and 
obloquy which has seriously prejudiced their reputa¬ 
tion and standing in the community and among their 
friends. All of the plaintiffs herein as well as all federal 
government employees similarly situated have suffered 
serious and irreparable injury in that Executive Order 
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#9835, on its face and as applied, has acted as a prior 
restraint upon and has inhibited their exercise of their 
constitutional rights of freedom of speech, press, assembly, 
religion and association. 

Fifty-second: The action of defendants as hereinabove 
recited is arbitrary, capricious and unlawful in that it is 
unsupported by any evidence and unwarranted by the 
facts. 

Fifty-third: The action of defendants as hereinabove 
recited, and Executive Order #9835, pursuant to which 
said action was taken, are unlawful and unconstitutional 
for the following reasons: 

A. Under Executive Order #9835, on its face 
and as applied by defendants, the plaintiffs herein 
and other federal government employees similarly 
situated have been charged with disloyalty and/or 
suspended or dismissed therefor for the exercise 
of rights guaranteed by the First Amendment in¬ 
cluding the right to freedom of thought, speech, 
press, assembly, religion and association. Plaintiffs 
repeat and reallege the allegations contained in 
Paragraph “Forty-fifth” hereof with the same force 
and effect as if set forth at length herein; and in 
addition, allege that the exercise of the aforesaid 
rights by the plaintiffs and other federal govern- 
16 ment employees similarly situated have not and 
do not at the present time create any threat or 
danger, clear and present or otherwise, to the safety 
or the security of the people or the Government of 
the United States. Executive Order #9835, on its 
face and as applied, therefore violates the First and 
Fifth Amendments to the United States Constitu¬ 
tion. 
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B. Plaintiffs repeat and reallege the allegations 
contained in paragraphs “Forty-fifth” and “Fifty- 
third A” hereof with the same force and effect! as 
if set forth at length herein; and, in addition, allege 
that Executive Order #9835, on its face and| as 
applied by the defendants, has acted as a prior 
restraint upon the freedom of thought, speech, 
press, assembly, religion and association of plain¬ 
tiffs herein as well as all present and prospective 
civil servants. Executive Order #9835 on its face 
and as applied, therefore violates the First ^nd 
Fifth Amendments to the United States Constitu¬ 
tion. 

C. Plaintiffs repeat and reallege the allegations 
contained in Paragraphs “Forty-fifth”, “Fifty- 
third A” and “Fifty-third B” hereof with the s4me 
force and effect as if set forth at length herein; 
and, in addition, allege that Executive Order #9835, 
on its face and as applied by defendants, has cauged 
serious and irreparable injury to the federal civil 
service in that it has deterred intelligent, competent, 
able, loyal, and imaginative persons from applying 
for employment with the United States Government, 
has impaired the efficiency, morale, and security of 
present federal employees, and has caused the re¬ 
signation or dismissal of loyal federal employees 

17 whose ability and competence is not challenged. 'jE’he 
Executive Order #9835 is an arbitrary, unreason¬ 
able, and invalid means of obtaining or insuring 
loyalty in the federal civil service and the said 
Executive Order #9835 is therefore, on its face 
and as applied by defendants, in violation of the 
First and Fifth Amendments to the United States 
Constitution. 
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D. Defendants herein have construed and ap¬ 
plied Executive Order #9835 in such a manner as 
to discriminate against certain religious and racial 
minority groups. Upon information and belief, of 
all Post Office employees who have received pro¬ 
posed removal notices under Executive Order #9835, 
in excess of 50% are Negroes, and more than 30% 
are Jewish; of the thirty-four (34) Post Office em¬ 
ployees in Cleveland who have received such notices, 
twenty-eight (28) are Negro, four (4) are Jewish; 
and of the forty-one (41) Post Office employees in 
Philadelphia who have received such notices, twen¬ 
ty (20) are Jewish and twelve (12) are Negro. In 
addition to discriminating as aforesaid against 
Negroes and Jews, defendants Donaldson, Jackson, 
Frank and Alford, and/or their agents, have wil¬ 
fully, intentionally and deliberately pressed charges 
under Executive Order #9835 against those Post 
Office employees who have been most active and 
militant in combatting racial discrimination in the 
Post Office Department. Executive Order #9835 
as thus applied by defendants herein is in violation 
of Article VI, Clause 3 and the First and Fifth 
Amendments to the United States Constitution. 

18 E. Executive Order #9835, on its face and as 

applied by defendants, punishes and subjects to 
punishment the plaintiffs herein and other govern¬ 
ment employees similarly situated for past acts and 
associations which were legal and permissible when 
performed, in violation of Article I, Section 9, clause 
3 of the United States Constitution as well as the 
First and Fifth Amendments to the United States 
Constitution. 

F. Executive Order #9835, on its face and as 
applied by defendants, grants judicial power to the 
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Executive Branch of the Government, in violation 
of Article III, Section 1 of the United States Con¬ 
stitution. 


s the 
States 


G. Executive Order #9835, on its face and as 
applied by defendants, asserts powers not specifically 
delegated to the federal government by the United 
States Constitution and it therefore violates I the 
Ninth and Tenth Amendments to the United S 
Constitution. 

i 

H. Executive Order #9835, on its face and as 
applied by defendants, establishes standards dif¬ 
ferent from and in conflict with the applicable 
standards established by the Congress of the United 
States for the removal of federal civil service em¬ 
ployees for reasons of disloyalty, in violation! of 
the Ninth and Tenth Amendments to the Uni 
States Constitution. 


ted 


I. The standards established for the determina¬ 
tion of loyalty by part of Executive Order #9835, 
are so vague and indefinite as to be incapable of 
comprehension by the plaintiffs or other govern¬ 
ment employees as a guide for their future actidns, 
beliefs, or associations, or as a basis for defending 
or preparing a defense against a charge of disloyalty 
under said Executive Order #9835; and the afore¬ 
said standards are, further, so vague and indefinite 
as to be incapable of intelligent or impartial ad¬ 
ministration by defendants, in violation of the Fipst 
and Fifth Amendments to the United States Con¬ 
stitution. 

J. Executive Order #9835, on its face and as 
' applied by the defendants herein, deprives the plain¬ 
tiffs and other federal government employees 
similarly situated of their liberty and property with- 
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out procedural due process of law in that the hear¬ 
ings provided for by the said Executive Order #9835 
and held by defendants do not comply with the re¬ 
quirements of the Fifth Amendment to the United 
States Constitution or with the applicable provi¬ 
sions of the Administrative Procedure Act: 

(1) The charges received by charged federal 
employees from defendants are vague and in¬ 
definite in that they fail to recite and/or they 
specify in an unidentifiable manner the acts, ex¬ 
pressions, beliefs, places, persons, etc., upon which 
is based the conclusion that there are reasonable 
grounds to believe that the charged federal em¬ 
ployee is disloyaL 

(2) Defendants have failed and refused to 
substantiate by a bill of particulars, or by written 
or oral evidence the charges made against charged 
federal employees. 

(3) Defendants have failed and refused to 
disclose by a bill of particulars or by written or 
oral evidence the information or the sources of 

20 the information upon which defendants base the 
charges made against the charged federal em¬ 
ployees. 

(4) Defendants have failed and refused to 
confront charged federal employees with those 
persons who supplied the information upon which 
defendants base the charges made against those 
charged federal employees for the examination 
of such persons by the defendants and cross-ex¬ 
amination by the charged federal employees in 
order that the veracity, credibility, competency, 
interest, and bias of such persons may be deter¬ 
mined. 
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(5) Upon information and belief, defendants 
frequently are unaware of the identity or the 
source of the informant upon whose unsworn 
testimony defendants determine the loyalty of 
charged federal employees. 

(6) Plaintiffs repeat and reallege the allega¬ 
tions contained in "(1)”, “(2)”, “(3)”, ai^d 
“(4)” hereinabove, and allege further that pur¬ 
suant to Executive Order #9835, on its face and 
as applied by defendants, charged federal enji- 
ployees are assumed to be guilty of the charges 
made against them by defendants and defendants 
impose upon those charged federal employees 
the burden of proving their loyalty. 

(7) Under Executive Order #9835, charged 
federal employees have no power to subpoena 
favorable witnesses who may be fearful of volun¬ 
tarily appearing and testifying on behalf of a 
charged employee and thereby being exposed to 
the charge of “sympathetic association” with a 
“known Communist or Communist sympathizerf; 
and charged federal employees have no power to 
subpoena and compel to testify under oath hostile 
witnesses who, as a result of bias, prejudice Or 
intimidation, have contributed to investigators 
unsworn statements derogatory to said charged 
federal employees. 

(8) Hearings conducted by defendants and/br 
their agents with respect to the loyalty of charged 
federal employees are closed hearings open oniy 
to the charged employee, his representative, de¬ 
fendants and/or their agents who hear the matter, 
and the witnesses while they testify. 
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(9) Pursuant to Executive Order #9835, 
on its face and as applied by defendants, defend¬ 
ants determine the loyalty of charged federal em¬ 
ployees upon the basis of unsworn testimony; 
testimony from undisclosed informants; testimony 
not part of the record available to the charged 
federal employees; testimony incompetent as hear¬ 
say, rumor, gossip, or as originating from a mali¬ 
cious, biased, or interested party; and/or testi¬ 
mony otherwise incredible, distorted or untruthful. 

(10) Upon information and belief, defend¬ 
ants determine the loyalty of charged federal em¬ 
ployees solely upon the basis of past or present 
association with designated or other orga niz ations 
and past or present association with individuals, 
and without regard for the personal guilt or inno- 

22 cence of the said federal employees charged with 
disloyalty. 

(11) The status of an organization as fascist, 
communist, totalitarian, etc., is fixed by the de¬ 
fendant Clark without notice or hearing to the 
designated organization or to the charged federal 
employee who is or may be affected thereby; with¬ 
out any definable or ascertainable standards to 
guide or delimit the determination made by the 
defendant Clark; without any publicly stated find¬ 
ings to support said designations; and without 
any opportunity to the designated organization 
or to the charged federal employees affected by 
the designation to review, challenge or attack 
said designation either before the defendant Clark 
or any other defendant herein or any other of¬ 
ficial or agency. None of the defendants herein 
nor any other official with the exception of the 
defendant Clark, in his sole and exclusive discre- 
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tion, may enter upon any evidential investigation 
for the purpose of attacking, contradicting 1 or 
modifying the controlling conclusion reached by 
the defendant Clark. Plaintiffs herein, and all 
other charged federal employees, are thereby ir¬ 
revocably bound, and the determination of their 
loyalty substantially if not conclusively influenced 
by a designation made by the defendant Cljark 
without notice or hearing to said plaintiffs or any 
other charged federal employees and without any 
opportunity for them otherwise to participate in 
or influence that designation. 


Fifty-fourth: There exists between plaintiffs and the 
defendants herein an actual controversy, and the plaintiffs 
have instituted this action for the purpose, among others, 
of having the aforesaid Executive Order #9835 declated 
unconstitutional as hereinabove more particularly set 
forth. 

Fifty-fifth: A delay in ascertaining and determining 
the rights of plaintiffs will result in further serious and |ir- 
reparable loss and damage to them, and this loss ^nd 
damage are and will be irremedial unless relief is granted 
by this Court. 

Fifty-sixth: By reason of the premises plaintiffs are 
entitled to relief against the defendants under the Federal 
Declaratory Judgment Act of June 14,1934, Title 28, U. S. 
Code, Section 400, and under the Constitution of the United 
States. 

As a Second, Sepabate and Distinct Claim 

Fifty-seventh: Plaintiffs repeat and reallege the allega¬ 
tions contained in Paragraphs “First’’ through ‘‘Fifty- 
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(9) Pursuant to Executive Order #9835, 
on its face and as applied hy defendants, defend¬ 
ants determine the loyalty of charged federal em¬ 
ployees upon the basis of unsworn testimony; 
testimony from undisclosed informants; testimony 
not part of the record available to the charged 
federal employees; testimony incompetent as hear¬ 
say, rumor, gossip, or as originating from a mali¬ 
cious, biased, or interested party; and/or testi¬ 
mony otherwise incredible, distorted or untruthful. 

(10) Upon information and belief, defend¬ 
ants determine the loyalty of charged federal em¬ 
ployees solely upon the basis of past or present 
association with designated or other organizations 
and past or present association with individuals, 
and without regard for the personal guilt or inno- 

22 cence of the said federal employees charged with 
disloyalty. 

(11) The status of an organization as fascist, 
communist, totalitarian, etc., is fixed by the de¬ 
fendant Clark without notice or hearing to the 
designated organization or to the charged federal 
employee who is or may be affected thereby; with¬ 
out any definable or ascertainable standards to 
guide or delimit the determination made by the 
defendant Clark; without any publicly stated find¬ 
ings to support said designations; and without 
any opportunity to the designated organization 
or to the charged federal employees affected by 
the designation to review, challenge or attack 
said designation either before the defendant Clark 
or any other defendant herein or any other of¬ 
ficial or agency. None of the defendants herein 
nor any other official with the exception of the 
defendant Clark, in his sole and exclusive discre- 
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tion, may enter upon any evidential investigation 
for the purpose of attacking, contradicting or 
modifying the controlling conclusion reached by 
the defendant Clark. Plaintiffs herein, and all 
other charged federal employees, are thereby ir¬ 
revocably bound, and the determination of tljeir 


loyalty substantially if not conclusively influenced 
by a designation made by the defendant Clark 
without notice or hearing to said plaintiffs or any 


other charged federal employees and without any 
opportunity for them otherwise to participate in 
or influence that designation. 


Fifty-fourth: There exists between plaintiffs and the 
defendants herein an actual controversy, and the plaintiffs 
have instituted this action for the purpose, among others, 
of having the aforesaid Executive Order #9835 declared 
unconstitutional as hereinabove more particularly set 
forth. 

i 

Fifty-fifth: A delay in ascertaining and determining 
the T *'ghts of plaintiffs will result in further serious and ir- 
repa?able loss and damage to them, and this loss a^d 
damage are and will be irremedial unless relief is granted 
by this Court. 

Fifty-sixth: By reason of the premises plaintiffs ^re 
entitled to relief against the defendants under the Federal 
Declaratoiy Judgment Act of June 14,1934, Title 28, U. S. 
Code, Section 400, and under the Constitution of the United 
States. [ 

As a Second, Separate and Distinct Claim 

I 

Fifty-seventh: Plaintiffs repeat and reallege the allega¬ 
tions contained in Paragraphs “First” through “Fifty- 
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fifth” with the same force and effect as if set forth at 
length herein. 

Fifty-eighth: The damage to plaintiffs above described 
will continue unless and until the defendants herein and 
their agents, are enjoined and restrained from ordering or 
performing any act or action in connection with 
24 the enforcement and administration of Executive 
Order #9835; and unless and until the defendants 
and their agents are ordered and compelled to dismiss all 
charges and terminate all proceedings presently pending 
against plaintiffs and all other federal government em¬ 
ployees similarly situated; and unless and until the defend¬ 
ants and their agents are enjoined and restrained from 
suspending, dismissing, discharging, withholding pay, re¬ 
classifying, transferring, or in any other manner impairing 
or injuring the civil service rights and status of any of 
the plaintiffs herein or any other federal government em¬ 
ployee similarly situated pursuant to Executive Order 
#9835; and unless and until defendants herein and their 
agents are ordered and compelled to reinstate with back 
pay those plaintiffs herein, and all other federal govern¬ 
ment employees similarly situated, suspended without pay, 
dismissed or discharged pursuant to Executive Order 
#9835. 

Fifty-ninth: The plaintiffs herein have no adequate 
remedy at law. 

Wherefore, plaintiffs pray for the following relief: 

(1) That Executive Order #9835 be declared uncon¬ 
stitutional. 

(2) That pending the final hearing and determination 
of this complaint upon its merit and permanently, the de- 
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fendants and their officers, agents, and employees be ten- 
joined and restrained from ordering or performmg 
25 any act or action of any kind whatsoever pursuant to 
Executive Order #9835 except such act or action! us 
may be directed by this Court; be ordered and compelled 
to dismiss all charges and terminate all proceedings pre¬ 
sently pending against plaintiffs and all other federal gov¬ 
ernment employees similarly situated; be ordered and com¬ 
pelled to terminate and revoke any order or action, and be 
enjoined and restrained from, suspending, dismissing, dis¬ 
charging, withholding pay, reclassifying, transferring or 
in any other manner whatsoever impairing or injuring ^he 
civil service rights and status of any of the plaintiffs 
herein, or any other federal government employee simi¬ 
larly situated, pursuant to said Executive Order #98^5; 
be ordered and compelled to reinstate with back pay those 
plaintiffs herein, and all other federal government em¬ 
ployees similarly situated, suspended without pay, dis¬ 
missed or discharged pursuant to Executive Order #9835. 


(3) For such other further relief as this Court 
deem proper. 


may 


0. John Rogge, 

Rogge, Fabric ant, Gordon & Goldman, 
401 Broadway, 

New York City, N. Y., 

902 20th Street, N. W., 

Washington, D. C., 

Attorneys for Plaintiffs. 
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Executive Order 

Prescribing Procedures for the Administration of an Em¬ 
ployees Loyalty Program in the Executive Branch of 
the Government. 

Whereas each employee of the Government of the United 
States is endowed with a measure of trusteeship over the 
democratic processes which are the heart and sinew of the 
United States; and 

Whereas it is of vital importance that persons employed 
in the Federal service be of complete and unswerving 
loyalty to the United States; and 

Whereas, although the loyalty of by far the overwhelm¬ 
ing majority of all Government employees is beyond ques¬ 
tion, the presence within the Government service of any 
disloyal or subversive person constitutes a threat to our 
democratic processes; and 

Whereas maximum protection must be afforded the 
United States against infiltration of disloyal persons into 
the ranks of its employees, and equal protection from 
unfounded accusations of disloyalty must be afforded the 
loyal employees of the Government: 

Now, therefore, by virtue of the authority vested in me 
by the Constitution and statutes of the United States, in¬ 
cluding the Civil Service Act of 1883 (22 Stat. 403), as 
amended, and section 9A of the act approved August 2, 
1939 (18 U. S. C. A. 61i), and as President and Chief 
Executive of the United States, it is hereby, in the interest 
of the internal management of the Government, ordered 
as follows: 
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Part I. — Investigation of Applicants 


1. There shall be a loyalty investigation of every per¬ 
son entering the civilian employment of any department 
or agency of the executive branch of the Federal Govern¬ 


ment. 

a. Investigation of persons entering the competi¬ 
tive service shall be conducted by the Civil Service 
27 Commission, except in such cases as are covered by 
a special agreement between the Commission and 


any given department or agency. 

b. Investigations of persons other than thjjse 


entering the competitive service shall be conducted 
by the employing department or agency. Depart¬ 
ments and agencies without investigative organisa¬ 
tions shall utilize the investigative facilities of the 
Civil Service Commission. 


2. The investigations of persons entering the empjoy 
of the executive branch may be conducted after any sijich 
person enters upon actual employment therein, but in any 
such case the appointment of such person shall be condi¬ 
tioned upon a favorable determination with respect to his 
loyalty. 

a. Investigations of persons entering the com¬ 
petitive service shall be conducted as expeditiously 
as possible; provided, however, that if any such in¬ 
vestigation is not completed within 18 months from 
the date on which a person enters actual employ¬ 
ment, the condition that his employment is subject 
to investigation shall expire, except in a case in 
which the Civil Service Commission has made an 
initial adjudication of disloyalty and the case con¬ 
tinues to be active by reason of an appeal, and it 
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shall then be the responsibility of the employing 

department or agency to conclude such investigation 

and make a final determination concerning the loy¬ 
alty of such person. 

3. An investigation shall be made of all applicants at 
all available pertinent sources of information and shall 
include reference to: 

a. Federal Bureau of Investigation files. 

b. Civil Service Commission files. 

c. Military and naval intelligence files. 

28 d. The files of any other appropriate government 
investigative or intelligence agency. 

e. House Committee of Un-American Activities files. 

f. Local law-enforcement files at the place of resi¬ 
dence and employment of the applicant, includ¬ 
ing municipal, county, and State law-enforcement 
files. 

g. Schools and colleges attended by appellant. 

h. Former employers of applicant. 

i. Reference given by applicant. 

j. Any other appropriate source. 

4. Whenever derogatory information with respect to 
loyalty of an applicant is revealed a full field investiga¬ 
tion shall be conducted. A full field investigation shall 
be also conducted of those applicants, or of applicants for 
particular positions, as may be designated by the head 
of the employing department or agency, such designations 
to be based on the determination by any such head of the 
best interests of national security. 
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Pabt II. — Investigation of Employees 

1. The head of each department and agency in the ex¬ 
ecutive branch of the Government shall be personally re¬ 
sponsible for an effective program to assure that dislojyal 
civilian officers or employees are not retained in employ¬ 
ment in his department or agency. 

a. He shall be responsible for prescribing and 
supervising the loyalty determination procedures 
of his department or agency, in accordance with ihe 
provisions of this order, which shall be considered 
as providing minimum requirements. 

b. The head of a department or agency which 
does not have an investigative organization shall 
utilize the investigative facilities of the Civil Serv¬ 
ice Commission. 

2. The head of each department and agency shall dp- 
point one or more loyalty boards, each composed of ijot 

less than three representatives of the department or 
29 agency concerned, for the purpose of hearing loyalty 
cases arising within such department or agency ajid 
making recommendations with respect to the removal jof 
any officer or employee or such department or agency on 
grounds relating to loyalty, and he shall prescribe regu¬ 
lations for the conduct of the proceedings before such 
boards. 

a. An officer or employee who is charged with 
being disloyal shall have a right to an administra¬ 
tive hearing before a loyalty board in the emplojy- 
ing department or agency. He may appear before 
such board personally, accompanied by counsel or 
representative of his own choosing, and present evi¬ 
dence on his own behalf, through witnesses or liy 
affidavit. 
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b. The officer or employee shall be served with 
a written notice of such hearing in sufficient time, 
and shall be informed therein of the nature of the 
charges against him in sufficient detail, so that he 
will be enabled to prepare his defense. The charges 
shall be stated as specifically and completely as, in 
the discretion of the employing department or 
agency, security considerations permit, and the of¬ 
ficer or employee shall be informed in the notice 
(1) of his right to reply to such charges in writing 
within a specified reasonable period of time, (2) of 
his right to an administrative hearing on such 
charges before a loyalty board, and (3) of his right 
to appear before such board personally, to be ac¬ 
companied by counsel or representative of his own 
choosing, and to present evidence on his behalf, 
through witness or by affidavit. 

3. A recommendation of removal by a loyalty board 
shall be subject to appeal by the officer or employee af¬ 
fected, prior to his removal, to the head of the employing 

department or agency or to such person or persons 
30 as may be designated by such head, under such reg¬ 
ulations as may be prescribed by him, and the deci¬ 
sion of the department or agency concerned shall be 
subject to appeal to the Civil Service Co mm ission’s Loyalty 
Review Board, hereinafter provided for, for an advisory 
recommendation. 

4. The rights of hearing, notice thereof, and appeal 
therefrom shall be accorded to every officer or employee 
prior to his removal on grounds of disloyalty, irrespective 
of tenure, or of manner, method, or nature of appointment, 
but the head of the employing department or agency may 
suspend any officer or employee at any time pending a 
determination with respect to loyalty. 
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5. The loyalty boards of the various departments and 
agencies shall furnish to the Loyalty Review Board, here¬ 
inafter provided for, such reports as may be requested 
concerning the operation of the loyalty program in any 
such department or agency. 

I 

Part III — Responsibilities of Civil ‘ Service Commission 

I 

1. There shall be established in the Civil Service Com¬ 
mission a Loyalty Review Board of not less than three 
impartial persons, the members of which shall be officers 
or employees of the Commission. 

a. The Board shall have authority to review cases 
involving persons recommended for dismissal on 
grounds relating to loyalty by the loyalty board of 
any department or agency and to make advisbry 
recommendations thereon to the head of the employ¬ 
ing department or agency. Such cases may be refer¬ 
red to the Board either by the employing department 
or agency, or by the officer or employee concerned. 

b. The Board shall make rules and regulations, 
not inconsistent with the provisions of this ord^r, 
deemed necessary to implement statutes and Execu¬ 
tive orders relating to employee loyalty. 

i 

c. The Loyalty Review Board shall also 

(1) Advise all departments and agencies on 
all problems relating to employee loyalty. 

(2) Disseminate information pertinent to em¬ 
ployee loyalty programs. 

I 

31 (3) Coordinate the employee loyalty policies 

and procedures of the several departments and 
agencies. 
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(4) Make reports and submit recommenda¬ 
tions to the Civil Service Commission for trans¬ 
mission to the President from time to time as may 
be necessary to the maintenance of the employee 
loyalty program. 

2. There shall also be established and maintained in 
the Civil Service Commission a central master index cov¬ 
ering all persons on whom loyalty investigations have been 
made by any department or agency since September 1, 
1939. Such master index shall contain the name of each 
person investigated, adequate identifying information con¬ 
cerning each such person, and a reference to each depart¬ 
ment and agency which has conducted a loyalty investi¬ 
gation concerning the person involved. 

a. All executive departments and agencies are 
directed to furnish to the Civil Service Commission 
all information appropriate for the establishment 
and maintenance of the central master index. 

b. The reports and other investigative material 
and information developed by the investigating de¬ 
partment or agency shall be retained by such depart¬ 
ment or agency in each case. 

3. The Loyalty Review Board shall currently be fur¬ 
nished by the Department of Justice the name of each 
foreign or domestic organization, association, movement, 
group, or combination of persons which the Attorney Gen¬ 
eral, after appropriate investigation and determination, 
designates as totalitarian, fascist, communist, or subver¬ 
sive, or as having adopted a policy of advocating or ap¬ 
proving the commission of acts of force or violence to 
deny others their rights under the Constitution of the 
United States, or as seeking to alter the form of govern¬ 
ment of the United States by unconstitutional means. 
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a. The Loyalty Review Board shall disseminate 
such information to all departments and agencies. 

32 Part IV — Security Measures in Investigations 

I 

i 

1. At the request of the head of any department or 
agency of the executive branch an investigative agency 
shall make available to such head, personally, all investi¬ 
gative material and information collected by the investi¬ 
gative agency concerning any employee or prospective em¬ 
ployee of the requesting department or agency, or shall 
make such material and information available to any officer 
or officers designated by such head and approved by the 
investigative agency. 

2. Notwithstanding the foregoing requirement, how¬ 
ever, the investigative agency may refuse to disclose the 
names of confidential informants on the basis of which the 
requesting department or agency can make an adequate 
evaluation of the information furnished by them, and pro¬ 
vided it advises the requesting department or agency in 
writing that it is essential to the protection of the infoi^m- 
ants or to the investigation of other cases that the iden¬ 
tity of the informants not be revealed. Investigative agen¬ 
cies shall not use this discretion to decline to reveal sources 
of information where such action is not essential. 

3. Each department and agency of the executive brarich 
should develop and maintain, for the collection and analy¬ 
sis of information relating to the loyalty of its employees 
and prospective employees, a staff specially trained in 
security techniques, and an effective security control sys¬ 
tem for protecting such information generally and for pro¬ 
tecting confidential sources of such information particu¬ 
larly. 
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Past V — Standards 

1. The standard for the refusal of employment or the 
removal from employment in an executive department or 
agency on grounds relating to loyalty shall be that, on all 
the evidence, reasonable grounds exist for belief that the 
person involved is disloyal to the Government of the United 
States. 

33 2. Activities and associations of an applicant or 

employee which may be considered in connection 
with the determination of disloyalty may include one or 
more of the following: 

a. Sabotage, espionage, or attempts or prepara¬ 
tions therefor, or knowingly associating with spies 
or saboteurs; 

b. Treason or sedition or advocacy thereof; 

c. Advocacy of revolution or force or violence to 
alter the constitutional form of government of the 
United States; 

d. Intentional, unauthorized disclosure to any 
person, under circumstances which may indicate dis¬ 
loyalty to the United States, of documents or in¬ 
formation of a confidential or non-public character 
obtained by the person making the disclosure as a 
result of his employment by the Government of the 
United States; 

e. Performing or attempting to perform his du¬ 
ties, or otherwise acting, so as to serve the interests 
of another government in preference to the inter¬ 
ests of the United States; 

f. Membership in, affiliation with or sympathetic 
association with any foreign or domestic organiza¬ 
tion, association, movement, group or combination 
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ox persons, designated by the Attorney General as 
totalitarian, fascist, communist, or subversive, dr as 
having adopted a policy of advocating or approv¬ 
ing the commission of acts of violence to deny pther 
persons their rights under the Constitution of the 
United States, or as seeking to alter the form of 
government of the United States by unconstitu¬ 
tional means. 

Part VI — Miscellaneous 

1. Each department and agency of the executive 
branch, to the extent that it has not already done so, shall 
submit, to the Federal Bureau of Investigation of the 
Department of Justice, either directly or through the 

Civil Service Commission, the names (and such 
34 other necessary identifying material as the Federal 
Bureau of Investigation may require) of all ojf its 
incumbent employees. 

a. The Federal Bureau of Investigation jshall 
check such names against its records of persons con¬ 
cerning whom there is substantial evidence of peing 
within the purview of paragraph 2 of Part V hereof, 
and shall notify each department and agency- of 
such information. 

b. Upon receipt of the above-mentioned informa¬ 
tion from the Federal Bureau of Investigation, each 
department and agency shall make, or cause ^o be 
made by the Civil Service Commission, such inves¬ 
tigation of those employees as the head of th^ de¬ 
partment or agency shall deem advisable. 

I 

2. The Security Advisory Board of the State-pVar- 
Navy Coordinating Committee shall draft rules appli- 
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cable to the handling and transmission of confidential docu¬ 
ments and other documents and information which should 
not be publicly disclosed, and upon approval by the Presi¬ 
dent such rules shall constitute the minimum standards 
for the handling and transmission of such documents and 
information, and shall be applicable to all departments 
and agencies of the executive branch. 

3. The provisions of this order shall not be applicable 
to persons summarily removed under the provisions of 
section 3 of the act of December 17, 1942, 56 Stat. 1053, 
of the act of July 5, 1946, 60 Stat. 453, or of any other 
statute conferring the power of summary removal 

4. The Secretary of War and the Secretary of the 
Navy, and the Secretary of the Treasury with respect to 
the Coast Guard, are hereby directed to continue to en¬ 
force and maintain the highest standards of loyalty within 
the armed services, pursuant to the applicable statutes, 
the Articles of War, and the Articles for the Government 
of the Navy. 

5. This order shall be effective immediately, but com¬ 
pliance with such of its provisions as require the ex- 

35 penditure of funds shall be deferred pending the 
appropriation of such funds. 

6. Executive Order No. 9300 of February 5, 1943, is 
hereby revoked. 

Harby S. Truman 

The White House, 

March 21, 1947. 
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Defendants’ Motion to Dismiss the Complaint or for 

Summary Judgment 

36 (Filed—May 13, 1949) 

Now come the defendants and move the Court to dis¬ 
miss the complaint on the grounds that: 

(1) The complaint fails to state a claim against 
the defendants upon which relief can be granted; 

(2) The Court lacks jurisdiction of the subject 
matter of the action; 

(3) The plaintiffs have failed to exhaust their 
administrative remedies. 

i 

Or, in the alternative, for summary judgment pursuant 
to Rule 56 of the Federal Rules of Civil Procedure, on 
the ground that there is no genuine issue as to any mate¬ 
rial fact and the defendants are entitled to judgment as 
a matter of law. 

In support of this motion, the Court is respectfully 
referred to the annexed affidavits of Harry B. MitcAell 
and Roy C. Frank, with the exhibits thereto, and the An¬ 
nexed points and authorities. 

H. G. Morison, 
Assistant Attorney General. 

■ 

George Morris Fay, 
United States Attorney. 

I 

Edward H. Hickey, 
Special Assistant to thje 
Attorney General. 

Attorneys for Defendants. 
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Summary Judgment 

37 (Filed—May 13, 1949) 

City of Washington, 7 

rSS * 

District of Columbia, J 

Harry B. Mitchell, being duly sworn, deposes and 
says: 


1 . 

I am the President of the United States Civil Service 
Commission. The duly appointed members of the Loyalty 
Review Board of such Commission are herein named as 
defendants (Par. Sixth, complaint). I have read the com¬ 
plaint filed in this action and make this affidavit in sup¬ 
port of the defendants’ motion to dismiss and for sum¬ 
mary judgment. 


2 . 

To protect the best interests of the United States and 
to promote the efficiency of Government service, it is ap¬ 
parent that the Government is obligated to take all steps 
necessary to eliminate disloyal employees. In the 
38 light of world conditions, this obligation is even 
more urgent and critical because of its relationship 
to national defense and safety. 

The problem of employee loyalty has been a matter of 
national concern for some time. On August 2, 1939, Con¬ 
gress passed legislation (53 Stat. 1148, 18 U. S. C. 61i, 
now 5 U. S. C. 118j) making it unlawful for any person 
employed by the Federal Government to be a member of 
any political party or organization advocating the over- 
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throw of our constitutional form of government. Since 
1941 the Congress has inserted similar language in elach 
of its appropriation bills. The United States Civil Serv¬ 
ice Commission, in 1940, declared that it would not cer¬ 
tify for employment the name of any person who wajs a 
member of the Communist Party, the German-American 
Bund, or any Communist or Nazi organization. 

As a result of the lack of uniformity in application 
of these laws and regulations and following congressional 
study and the report of the President’s Temporary Com¬ 
mission on the Loyalty Program, the President, on Match 
21, 1947, issued Executive Order 9835 (12 F. R. 1935), a 
copy of which is hereto annexed, marked Exhibit 1. 

This Executive Order, more fully dealt with here¬ 
after, establishes procedures for the administration of: a 
federal employees loyalty program. In the preamble, fhe 
President succinctly summarizes its imperative need! in 
these words: I 

“Whereas each employee of the Government of 
the United States is endowed with a measure of trus¬ 
teeship over the democratic processes which are (he 
heart and sinew of the United States; and 

“Whereas it is of vital importance that persons 
employed in the Federal service be of complete a|nd 
unswerving loyalty to the United States; and 

j 

39 “Whereas, although the loyalty of by far the 

overwhelming majority of all Government employees 
is beyond question, the presence within the Govern¬ 
ment service of any disloyal or subversive pers|on 
constitutes a threat to our democratic processes; 
and 
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“Whereas maximum protection must be afforded 
the United States against infiltration of disloyal 
persons into the ranks of its employees, and equal 
protection from unfounded accusation of disloyalty 
must be afforded the loyal employees of the Govern¬ 
ment : 

“Now, therefore, by virtue of the authority vested 
in me by the Constitution and statutes of the United 
States, including the Civil Service Act of 1883 (22 
Stat. 403), as amended, and section 9A of the act 
approved August 2, 1939 (18 U. S. C. 61i), and as 
President and Chief Executive of the United States, 
it is hereby, in the interest of the internal manage¬ 
ment of the Government, ordered * • 

3. 

Plaintiffs, being employees of the United States Post 
Office Department, are embraced by Part II of Executive 
Order 9835 which, so far as relevant, provides that any 
employees charged with disloyalty shall be entitled to a 
hearing before a loyalty board, chosen by the head of the 
employment department or agency from representatives 
thereof. 

Such employee shall be served with written notice speci¬ 
fying the nature of the charges against him, his right to 
reply in writing within a specified reasonable time, his 
right to a hearing, as above stated, and his right to ap¬ 
pear personally, with counsel of his own choosing, and to 
produce evidence on his own behalf, through witnesses or 
by affidavit (par. 2a, b, Part II). 

In addition, if such departmental or agency loyalty 
board recommends removal, the employee can appeal to 
the head of the employing department or agency and, in 
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40 turn, appeal the latter’s decision to the Loyalty- 
Review Board of the Civil Service Commission, 

for an advisory recommendation (par. 3, Part II). ! If 
the employee is covered by Section 14 of the Veterans’ 
Preference Act of 1944 (5 U. S. C. 863), the determination 
of such Loyalty Review Board is mandatory. 

These rights of notice, hearing, and appeal are accorded 
the employee prior to his removal on grounds of disloyalty 
(par. 4, Part II). 

4. 

i 

Part III of Executive Order 9835 provides for the I es¬ 
tablishment in the Civil Service Commission of a Loyalty 
Review Board, to consist of officers or employees of the 
Commission, with authority to review departmental loyalty 
board recommendations for dismissal on grounds relating 
to loyalty and to make advisory recommendations thereon 
(except as to veterans, noted above) to the head of ithe 
employing department or agency (par. la, Part III). 

The Loyalty Review Board shall also advise the execu¬ 
tive department and agencies on matters relating to loyalty, 
disseminate information pertinent to employee loyalty 
programs and coordinate the employee loyalty policies 
and procedures of the several departments and agencies, 
set up by the respective heads thereof (par. lc, Part TTT • 
par. la, Part II, Executive Order 9835). 

Paragraph 3 of Part III provides that the Department 
of Justice shall furnish the Loyalty Review Board £he 
name of each organization, association or group which the 
Attorney General, after appropriate investigation and de¬ 
termination, designates as totalitarian, fascist, communist, 
or subversive, or as having adopted a policy of advocating 
or approving the commission of acts of force or yio- 

41 lence to deny others their rights under the Constitu¬ 
tion or as seeking to alter the form of government by 
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unconstitutional means. Said paragraph further provides 
that the information so received shall be disseminated by 
the Loyalty Review Board to all executive departments 
and agencies. 

From time to time, the Attorney General has prepared 
and forwarded to the Loyalty Review Board of the Com¬ 
mission lists of such designated organizations, associa¬ 
tions or groups and the Board, in turn, has disseminated 
this information to the respective departments and agen¬ 
cies of the Government. Copies of the Attorney Gen¬ 
eral’s letters and lists and the Board’s memoranda dis¬ 
seminating such information prior to institution of this 
suit, are hereto annexed, marked Exhibits 2 to 7, inclusive. 

5. 

Part V, paragraph 1, of Executive Order 9835 states 
that the standard for removal from employment in an ex¬ 
ecutive department or agency on grounds relating to loy¬ 
alty shall be that “on all the evidence, reasonable grounds 
exist for belief that the person involved is disloyal to the 
Government of the United States.” 

Paragraph 2 of this Part states that activities and asso¬ 
ciations of an employee which may be considered in con¬ 
nection with the determination of disloyalty may include 
one or more of six enumerated types, the sixth being mem¬ 
bership in, affiliation, or sympathetic association with any 
foreign or domestic organization, association or group 
designated by the Attorney General as totalitarian, fascist, 
communist, or subversive, or as having adopted a policy 
of advocating or approving the commission of acts of force 
or violence to deny other persons their rights under the 
Constitution, or as seeking to alter the form of the govern¬ 
ment by unconstitutional means. 
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i 

42 Part VI specifies that each executive department 
and agency shall submit to the Federal Bureai^ of 
Investigation the names of all of its incumbent employees 
and the Bureau, in turn, shall check such names against 
its records of persons concerning whom there is substan¬ 
tial evidence of being within the purview of paragraph 2 
of Part V of the Executive Order, and conducts a full field 
investigation as to such persons, sending its confidential 
reports to the respective departments and agencies through 
the Civil Service Commission (House Doc. 242). 

Paragraph 5 of Part VI specifies that Executive Order 
9835 shall become effective immediately but compliance 
with such of its provisions as require the expenditure of 
funds shall be deferred pending the appropriation of such 
funds. 

Because of lack of funds, Executive Order 9835 \fas 
not put into effect until October 1, 1947. 


The requirements that federal employees be loyal to 
the Government is a more necessary and reasonable qu4li- 
fication than that they abstain from political activities, be 
temperate or be physically qualified. The loyalty of a 
federal employee is essential to his continued employment 
by the Government. However, every reasonable meajns 
has been taken to protect the federal employee from un¬ 
founded accusations of disloyalty, not only in the Execu¬ 
tive Order but in the Directives issued by the Loyalty 
Review Board of the Commission to the executive depart¬ 
ments and agencies, pursuant to authority conferred on 
that Board by Part III, paragraph lc of Executive Order 
9835. A true copy of such Directives is hereto annexed, 
marked Exhibit 8 (13 F. R. pp. 253-259, 9361, 9364-937(1). 





44 


Affidavit of Harry B. Mitchell, Read in Support 
of Defendants’ Motion to Dismiss and For 
Summary Judgment 

43 Among other things, these Directives specify the 
following: 

(a) Departmental and agency loyalty boards are 
to avoid the attitude of prosecutor and conduct the 
proceedings as an investigation, not a prosecution 
(Directive I). 

(b) Generally, no employee whose loyalty is 
questioned is to be suspended until he has received 
notice in writing of the charges against him, has 
replied thereto and, after hearing, if desired, the 
loyalty board of the department or agency by which 
he is employed has found that on all the evidence, 
reasonable grounds exist for belief that he is dis¬ 
loyal to the Government (Directive I). 

(c) Confidential reports of loyalty investigations 
by the Federal Bureau of Investigation with refer¬ 
ence to employees, are to be referred to the employ¬ 
ing department or agency loyalty board, through 
the Civil Service Commission, which board shall 
consider such report to determine whether a find¬ 
ing favorable to the individual should be made or 
whether it is necessary to pursue the case further 
with a view to possible removal (Directive II). 

(d) Directive II also specifies in detail the writ¬ 
ten notice of charges to be sent the employee by the 
department or agency where the evidence indicates 
the removal may be warranted. This notice, to be 
designated as a “notice of proposed removal ac- 

44 tion,” shall state, among other things, the charges, 
the employee’s right to answer in writing within 
thirty days from receipt of the notice, his right to 
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have an administrative hearing, his right to appear 
personally, be represented by counsel and introduce 
evidence on his behalf. 

(e) In deciding the case, the departmental or 
agency loyalty board is to consider that the emplbyee 
may have been handicapped in his defense by non¬ 
disclosure to him of confidential information and 
lack of opportunity to cross-examine sources (Direc¬ 
tive III). Testimony at hearings is to be tran¬ 
scribed. 

(f) The employee is to be notified in writinjg of 
the decision of such board and of his right to ap¬ 
peal to the head of the employing department or 
agency (Directive IV). 

(g) Upon appeal to the head of the employing 
department or agency, the employee is accorded the 
right to be heard and to be represented by coiinsel 
(Directive IV). 

| 

(h) The employee is entitled to notice in writing 
of the final determination by the head of the em¬ 
ploying department or agency and, if the san|ie is 
adverse, such employee is accorded a further jight 
of appeal to the Loyalty Review Board of the pivil 
Service Commission. 

(i) In every case the employee concerned is to 
be informed of the final determination, but i^i no 

45 case is an unqualified notification of a favorable 
decision to be given until the employing depart¬ 
ment or agency receives from such Loyalty Review 
Board a notice that the case has been post-audited 
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and the favorable determination found to be in ac¬ 
cordance with the Loyalty Review Board’s Direc¬ 
tives. 

7. 

From the foregoing it is apparent that the Government, 
in its rightful efforts to eliminate those of its employees 
as to which there are reasonable grounds existing for the 
belief that they are disloyal, has made every effort to pro¬ 
tect questioned employees from unjust accusations and 
accord them every reasonable opportunity to defend them¬ 
selves. 

Thus, employing departments and agencies of the execu¬ 
tive branch are required to report all incumbent em¬ 
ployees, irrespective of race, color or creed, to the Federal 
Bureau of Investigation for check. In fact, this request 
for report on loyalty data, a copy of which is annexed, 
marked Exhibit 9, does not provide for information as to 
race, color or religion. That Bureau, the principal investi¬ 
gative agency of the Government with years of extensive 
experience and wdiose reports are required to meet the 
rigorous standards of accuracy and verity required by the 
Department of Justice for use in the prosecution and de¬ 
fense of cases for the Government, makes a full field in¬ 
vestigation under procedures devised to minimize error, 
bias, and misrepresentation. 

The reports as to each employee whose loyalty is ques¬ 
tioned as the result of such investigation are then for¬ 
warded to the loyalty board of the employee’s de- 
46 partment or agency through the Civil Service Com¬ 
mission. Such loyalty board then forwards to the 
employee a written notice of charges designated as a 
1 ‘notice of proposed removal action,” in which the em¬ 
ployee is given as detailed a specification of the charges 
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i 

j 

against him as considerations of security permit, is in¬ 
formed and given a reasonable time to make answer there¬ 
to in writing, and is informed of his right to a hearing at 
which he is entitled to be represented by counsel, to be 
heard and to produce evidence in his own defense. 

After such hearing has been held, if the departme4tal 
or agency loyalty board determines th^t on all the evidence 
reasonable grounds exist for belief that he is disloyal to 
the Government, he is notified, of such determination in 
writing and accorded a right of appeal to the head of the 
department or agency by which he is employed. A hear¬ 
ing is again held before such departmental or agency head, 
at which he is entitled to be he^rd and be represented by 
counsel of his own choosing. 

If the decision is again adverse to him, he is accorded 
a further right of appeal to the Loyalty Review Board of 
the Civil Service Commission. 


There are approximately 2,000,000 persons in the ejm- 
ploy of the Federal Government, of which 500,000 are em¬ 
ployed as replacements each year. The magnitude of the 
task of checking the loyalty of each of these persons is 
obvious. 

That the procedures above summarized not only suc¬ 
cessfully meet the necessity of the loyalty program from 
the viewpoint of the Government but are eminently 
47 fair from the viewpoint of federal employees is shoVn 
by Exhibit 10 hereto annexed. As of March 31, 1949, 
of the cases reported to loyalty boards, 3,990 had bepn 
adjudicated. Of this number, 3,753 have been determined 
as eligible and only 237 have been determined to be ineli¬ 
gible. Of this 237, only 76 employees have been dismissed; 
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44 have been restored after appeal; and 117 were in pro¬ 
cess of appeal or pending removal. 

In the light of these figures, it cannot be urged that 
the enforcement of the loyalty program has dealt unfairly 
with federal employees. 


9. 

An inspection of the records of the Loyalty Review 
Board of the Commission and of the Commission itself 
shows that the loyalty investigations of only two plaintiffs 
have to date been brought to the attention of said Loyalty 
Review^ Board. Those two are James A. Bruno and Law¬ 
rence Sarsfield Dowling. 

In the case of Lawrence S. Dowling, the Post Office 
Department Loyalty Board, after a hearing held on Oc¬ 
tober 26, 1948, found no reasonable grounds existed for 
belief that he vras disloyal to the Government of the United 
States and recommended that Dowling be restored to his 
position with the Post Office Department. This clearance 
by the departmental loyalty board was approved by the 
Loyalty Review Board of the Commission, and I am in¬ 
formed and believe that Dowling was restored to duty on 
or about April 5, 1949. 

As to James A. Bruno, he received a written notice of 
proposed removal action, setting forth the charges and ac¬ 
cording him thirty days from receipt to make answer. 
48 He answered, requesting a hearing and such hearing 
was granted. The Post Office Department Loyalty 
Board found, after a hearing held on July 28, 1948, that 
reasonable grounds existed for belief that he was disloyal 
to the Government and recommended his suspension pend- 
ing appeal to the Postmaster General. Written notice of 
this determination was served on Bruno on August 26, 
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1948. Under the procedure above outlined, an appeal was 
taken to the Postmaster General and the hearing thereof 
was set down for November 8,1948. At the hearing, Bruno 
did not appear but on or about December 20, 1948 his at¬ 
torney filed a brief contesting the constitutionality of Ex¬ 
ecutive Order 9835 and of the hearing held before the 
Post Office Department Loyalty Board. Under date of 
January 5, 1949, the Postmaster General notified Bruno 
that on the complete file he found that reasonable grounds 
existed for belief that Bruno was disloyal to the Govern¬ 
ment of the United States and affirmed the determination 
of his Departmental Loyalty Board. This notification 
was received by Bruno on or about January 6, 1949. 

Whereupon Bruno, through his attorney, took an appeal 
to the Loyalty Keview Board of the Civil Service Com¬ 
mission from the determination of the Postmaster General 
and on March 4, 1949, a hearing was accorded Bruno| by 
said Loyalty Review Board. Bruno did not appear at siich 
hearing but was only represented by his counsel. A cbpy 
of the transcript of the Loyalty Review Board hearing is 
hereto annexed and marked Exhibit 11. At this hearing, 
Bruno’s attorney again pressed the objection that Execu¬ 
tive Order 9835 is unconstitutional and thereafter, ^aid 
counsel submitted a brief again raising constitutional ^nd 
jurisdictional objections. 

On March 23, 1949, the panel of the Loyalty Review 
Board of the Commission which presided at the 
49 above-mentioned hearing, after considering the en¬ 
tire file in the case, including the transcript of the 
hearing before the Post Office Department Loyalty Board, 
the confidential report of the Federal Bureau of Investiga¬ 
tion and the determination of the Postmaster General, con¬ 
cluded that the entire evidence did not warrant reversing 
the decision that reasonable grounds existed to believe that 
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Bruno was disloyal to the Government and the decision of 
the Postmaster General was affirmed. By letter dated April 

12, 1949, the defendant Richardson, Chairman of the Loy¬ 
alty Review Board, informed Bruno’s attorney of the deci¬ 
sion of that Board in writing, his letter further stating 
that the Post Office Department had been requested to re¬ 
move Bruno’s name from its rolls at once. A true copy 
of the decision of the panel of the Loyalty Review Board 
of the Commission dated March 23, 1949 and of the letter 
of April 12,1949 from the defendant Richardson to Bruno’s 
attorney are hereto annexed, marked Exhibits 12 and 

13. 


10 . 

Subparagraph D of paragraph Fifty-third of the Com¬ 
plaint herein charges generally that the defendants have 
construed and applied Executive Order 9835 in such a man¬ 
ner as to discriminate on the basis of religion, race and 
color in violation of certain constitutional rights guaran¬ 
teed the plaintiffs. Nothing could be further from the truth. 
As heretofore set forth, under Part VI of Executive Order 
9835, each Department and Agency of the Executive 
branch submits to the Federal Bureau of Investigation the 
names of all of its incumbent employees. Such names are 
submitted on Forms 84, a copy of which is annexed as 
Exhibit 9. Such forms do not contain any reference to 
religion, race or color. In turn, that Bureau checks such 
names against its records and where there is evidence 
justifying such action, a full field investigation as to the 
loyalty of questioned employees is conducted. 
50 The confidential reports of the Federal Bureau of 
Investigation, based on such field investigation are, 
in turn, submitted to the Executive Department and Agency 



Affidavit of Harry B. MitcheU, Read in Support 
of Defendants’ Motion to Dismiss and For 
Summary Judgment 

Loyalty Boards through the Civil Service Commission. Tfhe 
Loyalty Boards of the respective Departments and Agencies 
do not request any information as to the race, color 
creed of an employee either prior to, during or after 
hearings held before them. Similarly, the heads of ihe 
Executive Departments and Agencies do not request any 
information prior to, during or at the hearings before 
them as to the race, color or creed of any employee. Neither 
is like information sought at any hearing regarding loyajlty 
held before the Loyalty Review Board of the Civil Servjice 
Commission. In the light of these facts, plaintiffs’ asser¬ 
tions, as set forth in subparagraph D, paragraph Fiijty- 
third, of the Complaint, are entirely without foundation. 



Hahry B. Mitchell 
President 

U. S. Civil Service Commission 



(Subscribed and sworn May 13,1949.) 
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Form “Request foe Report on Loyalty Data” 

(See Opposite 
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To: The Federal Bureau of Investigation, Washington 25, D. C. 

Th« following information is furnished for identification purposes on the person named below. Kindly furnish a report on any deroga- i 
tory loyalty information contained in your files. (The fingerprints of this person are attached.) 


• 1. FULL NAME (8urwam«) (OtMO aw) (MlMU or c-tber nunee) 

(tnllUli and abridge- ) 

WtDtl Of fall DUOt 

• re not acceptable) 


2. ALIASES AND NICKNAMES 

“A- . C* * 


' P*. .. • 

i ■.. ,. >* v --.-' v - 


X DATE OF THIS REQUEST 


?:&fm ft 


4l jjjUpWH TO •4EQUESTIM6 AGEMCY (FBI number or FBI file cumber, purport Dumber, Amy or Nary aerial Dumber, teaman’■ certificate of ‘ 

Identification, alien reglatration number. Soda! Security number, etc. BpttUj which) , 


i 

I 


\f -r a* 1 

* - * ** 


i 


9. FLACE SF BIRTH 


G. DATE OF BIRTH 


7. TITLE OF FOSITION, OCCUPATION OR PRO¬ 
FESSION 


’ .* •* i 


8. SEX 
D MALE 

«□ FEMALE 


9. MARITAL STATUS 

d SINGLE 
□ MARRIED 


10. IF HARRIED, GIVE SPOUSE'S FULL NAME, AND DATE AND PUCE OF BIRTH 


1L AFMLIAT t |ONS , ‘ S Wl ™ WHICH AFF,L,ATED 0THEft THAN "ELIGIOUS OR POLITICAL ORGANIZATIONS OR THOSE WHICH SHOW RELIGIOUS OR POLITICAL ’ 


12. DATES AND PUCES OF RESIDENCE FOR THE LAST 10 YEARS 

Date Street 


State 


II 



IX DATES, NAMES AND ADDRESSES OF EMPLOYERS FOR THE LAST 10 YEARS 
Date Employer 


Address 



IX THIS AGENCY HAS LOYALTY INFORMATION REPORT(S) FURNISHED BY THE AGENCIES INDICATED BELOW: 


AGENCY WHICH MADE THE LOYALTY REPORT 


DATE OF REPORT 


REMARKS 



IS. THIS SPACE RESERVED FOR RETURN RETORT 
i TO AGENCY WHERE NO DEROGATORY INFOR¬ 
MATION IS DEVELOPED 

• 4 ’ ‘ . » , 

i ' ' 

16 . NAME AND ADDRESS OF REQUESTING AGENCY 

\ : ■ j 

' • v- " • ; . ■, • v i 

' >'• . . : : ' : •. -V j 


• i 


SEE REVERSE FOR REPORT ON CASES WHERE DEROGATORY INFORMATION WAS DEVELOPED Pc u. 0 . government printjno oeeicb. id 47 . 7 sibm> 
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INSTRUCTIONS ON PREPARATION OP STANDARD FORM 84. 


This form (Standard Form 84) Is promulgated by the United States Civil Service Commission at the request of the Federal * 
Bureau of Investigation for the purpose of carrying out the responsibilities with respect to Incumbent employees under Part 

VI. of Executive Order 9835. .., 

A separate form (Standard Form 85) will be used for applicants or persons appointed after September 30* 1947, as 
provided In Part 1 of Executive Order 9835, except for excepted employees where Investigation is conducted by the agency. 
The employee’s fingerprint chart, Standard Form 86, must be be submitted to the Federal Bureau of Investigation with 
the original and two copies of this form. The third carbon copy of the forpt should be, retained the agency. ., 

If additional space Is needed In filling In Items 12 and 13, use a separate sheet of paper, number, the item to correspond 
with the item number on this form, indicate the.name of the employee, and attach. 

If the requesting agency has previously received loyalty. Information from any Government agency (including the Federal 
Bureau of Investigation) concerning the employee named In this form, the name of the agency which furnished the infor¬ 
mation and the date of the report should be shown In Item 14. : fy > 

Item 15 is reserved for the use of the Federal Bureau of Investigation In reporting on this request when no derogatory 
Information Is developed. i :».* ' < ! 0. c 

Whenever derogatory Information Is developed the report will be covered In Item 17, above. 

For further details regarding the U6e of this ferm see the Federal Personnel Manual. 


(Num of BcportUf Alton) 


































I 

I 

■ 

54 


104-107 Exhibit X, Annexed to Affidavit of 

Harry B. Mitchell 

Report on Loyalty Program as of March 31,1949 j 

(See Opposite 


I 

I 
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CONFIDENTIAL 


UNITED STATES CIVIL SERVICE COMMISSION 
LOYALTY REVIEW BOARD 
REPORT ON THE LOYALTY PROGRAM 
AS OF MARCH 31, 1949 


COMBINED INCUMBENT-APPOINTEE PROGRAM 


Investigation reports received in loyalty boards from: 

Federal Bureau of Investigation.. . . .8177 

Office of Naval Intelligence..103a 

Cases reopened or remanded to loyalty boards.. 91 

Total cases received in loyalty boards..•..8371 

Reports on investigations discontinued by FBI. .1542 

(Processing reported under Flagging Program) 


Reports on full field investigations received in loyalty boards* . , . .6829 
Department of Army cases (no report made to Loyalty 


Review Board). 743 

Closed — Employee loft service prior to adjudication of case . . 607 

Before issuance of letter of charges . 33^ 

After issuance of letter of charges,. 269 

Cases adjudicated by loyalty boards. 3990 

Eligible determinations. ... ...3753 

Ineligible determinations. 237 

Dismissed as a result of ineligible determination , 76 

Without appeal . 55 

After appeal to Agency Head. '7 

After appeal to Loyalty Review Board .... 14 

Restored after appeal . 44 

Agency Head reversed Agency Board. ..... 19 

Restored after LRB determination on appeal • 25 

In process of appeal or pending removal . 117 

Notified re right to appeal proposed removal .23 

Appeals pending with Agency Head. 59 

Appeals pending with. Loyalty Review Board. . *30 
Awaiting Agency action after Loyalty Review 

Board's determination on appeal . > 5 


Full field investigation reports pending in loyalty boards. . . .1489 

During the process of adjudication loyalty boards have issued 2785 charges and 
interrogatories and held 906 hearings. 

a/ Cases investigated by Naval Intelligence — initiated prior to Oct. 1, 1947. 

LRB S-l 

___3/31/49— 
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INCUMBENT PROGRAM 
AS OF MARCH 31, 1949 


> Investigation reports received in Agency Loyalty Board frorat 

Federal Bureau of Investigation - Gross. .. ....*. .5351 

Lessj Conversions from incumbent to appointee program. » *.* . 101 

Net investigation reports received from FBI. .5250 

Office of Naval Intelligence ....103a/ 

Cases reopened and remanded to agency boards ... *_83 

Total investigation reports received in Agency Loyalty Boards. ..543^ 

Reports on investigations discontinued by FBI. r .* 911 

(Processing reported under Flagging program) 

Reports on full field investigations r eCQ ived in Agencies.4725 

Dept, of Army cases (no report made to Loyalty Review Board)* * * 743 . 

Closed - left service prior to determination. ,.• 39b 

Before issuance of letter of charges ... . 195 

After issuance of letter of charges. » . ..... 201 

t * 

Cases adjudicated by Agency Loyalty Boards.* ♦ .2754 

Eligible determinations, t . , ... . .2594 


Ineligible determinations, . , . 160 

Dismissed as a result of ineligible 

determination. 61 

Without appeal to Agency Head.45 

After appeal to Agency Head,. 7 

After appeal to Loyalty Review Board .... 9 

Restored after appeal . 25 

Agency Head reversed Agency Board. ..... 19 

Loyalty Review Board reversed Agency 

determination.. • 6 

In process of appeal or pending removal.74 

Notified re right to appeal proposed 

removal 1 

Appeals pending with Agency Head ...... 59 

Appeals pending with LRB .......... 13 

Awaiting Agency action after LRB 

determination .... . 1 


Full field investigation reports pending in Agency Boards .... 832 

% 

During the process of adjudication the agencies issued 1759 letters of charges and 
interrogatories and held 603 hearings. 

a/ Cases investigated by Office of Naval Intelligence - initiated prior to Oct.1/47§ 
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APPOINTEE PROGRAM 
AS OF MARCH 31, 1949 




v 


Investigation reports received in Regional Loyalty Boards from: 


Federal Bureau of Investigation * . . ,., . . 2927 

Cases reopened or remanded to Regional Boards..8 

Total investigation reports received in Regional Boards . 2935 

Reports on investigations discontinued by FBI . . 831 

(processing reported under Flagging Program) 

Reports on full field investigations received in Regional Loyalty 

Boards.2104 

Closed —• Employee left service prior to adjudication of case, • 211 

Before issuance of interrogatory. 143 

After issuance of interrogatory.68 

Cases adjudicated by Regional Loyalty Boards .1236 

Eligible determinations . ..1159 

Ineligible determinations . 77 

Dismissed as a result of ineligible determination, 15 


Without appealing to Loyalty Review Board . 10 

After appeal to Loyalty Review Board. • . • 5<l/ 

Restored after IEB determination on appeal , , . , 19 

In process of appeal or pending removal. , . , . . 43 

Notified re right to appeal proposed removal.22 
Appeals pending with Loyalty Review Board , ,17 
Awaiting Agency action after Loyalty Review 


Board determination on appeal ... . . . ♦ ... 4 
Full field investigation reports pending.. . . • . 657 


During the process of adjudication the regional boards have issued 1026 inter¬ 
rogatories and held 303 hearings. 


a/includes 1 case in which employee resigned from suspended status 3 days prior 
to LRB Hearing. 


- 3 ~ 
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POST AUDIT PROGRAM 


Eligible determinations reported by Agency and CSC Regional Loyalty Boards. . 3612 
In process of post audit.... 232 


Agency determinations . ...... . 227 

Regional determinations.... . 5 ■ 


post audited by Loyalty Review Board.. .3380 

Concurrence with determinations. . . . , . ... . . .3291 


Agency.....2171 

Regional.. .1120 


Dissent from determinations (Remanded) 


89 


Agency.... 81 

Regional.. ..... 8 


FLAGGING PROGRAM 


Total cases reported in Flagging Program 


2223 


Incumbent Program —- processed in UU3 ... .1188 

In process ..63 

Full field investigations.38 

Investigations discontinued by FBI. ..... .25 

processed......1125 

Flagged * . . ..870 

Left service prior to determination-after full field.387 
Investigations discontinued by FBI. ........ .483 

Closed without flag ....... . 255 

Full field investigations .............. 52 

Investigations discontinued by FBI. ........ .203 

* 

Appointee Program - Processed in Regional Boards. .......... ,1035 


In process...109 

Full field investigations .......... . 29 

Investigations discontinued by FBI. ... • 80 


processed 


926 


Full field investigations.... 175 

Investigations discontinued by FBI. • 751 

Flagged ..................... 1 .405 

Closed without flag .346 
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Exhibit XI, Annexed to Affidavit of 
Harry B. Mitchell 

• • • • • 

Loyalty Review Board Hearing 
in the case of 
James A. Bruno 

March 4,1949 

• • • • • 

109 Loyalty Review Board Hearing 
Appointee: James Albert Bruno 

Date: March 4, 1949 

Time: 10:15 a. m. to 10:25 a. m. 

Place: U. S. Civil Service Commission 

Second Regional Office 
641 Washington St., New York, N. Y. 

Appearance: For the Loyalty Review Board 

Garrett S. Hoag, Chairman 

Lawrence F. Lee, Member 

George W. Alger, Member 

For the Appointee: 

Michael B. Atkins, Counsel 

Frank J. Contillo, Reporter 

• • * * • 

110 Mr. Hoag: The hearing will open. This is a 
hearing on appeal by James Albert Bruno, to the 

Loyalty Review Board. You are familiar I take it with 
the nature of these proceedings Mr. Atkins? 

Mr. Atkins: I am sir. 








Exhibit XIAnnexed to Affidavit of Harry B. Mitchell 

i 

I 

Mr. Hoag: I understand from you that your client 
Mr. Bruno is not expected to be present this morning? 

Mr. Atkins: That is correct, sir. 

Mr. Hoag: Mr. Atkins called on the phone before the 
hearing started and stated that he wished to file a brief on* 
behalf of his client and asked whether he might have ten! 
days within which to do so saying that he did not wish to 
present any testimony. I informed him that inasmuch as 
I was here alone, I thought it was likely that we would ac¬ 
cord him some time within which to file a brief but that 
I was not in a position to answer officially. 

Mr. Alger: I see no objection to it do you Mr. Lee? 

Mr. Lee: I suggested to Mr. Hoag that since we ar^ 
all meeting in Washington on the 15th, and because it would 
be difficult to get together at any other time, we could 
consider it on the 15th when we are there together. 

Mr. Alger: Can you get it in sometime before the 15th? 

Mr. Hoag: Yes, but we ought to have your brief filed 
with the Loyalty Review Board in Washington. 

Mr. Atkins: Of course. 

Mr. Hoag: And would you file it in triplicate? 

Mr. Atkins: In triplicate? If you prefer, yes. 

Mr. Hoag: It would be of convenience to us b^- 
111 cause we would like to read it and we are going to 
be there meeting on another case so if you could 
have it there let us say by—this is the 4th— 

Mr. Atkins: (Interposing) The 15th would give me 
just about ten days to work up the brief. 

Mr. Lee: If we could have it previous to that because 
we will have our hands pretty full. He could mail a 
copy direct to each of us or should it be sent direct to 
Washington and let Larry send it to us? 

Mr. Atkins: Well, supposing I send it directly to yoji. 

I know I can get Mr. Alger’s address, I don’t know your 
address. 
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Mr. Hoag: I will be glad to give it to you. My name 
is Garrett S. Hoag, 10 Post Office Square, Boston, Mass. 

Mr. Atkins: And you Mr. Lee? 

Mr. Lee: I am Lawrence F. Lee and I expect I will be 
in Raleigh on the 11th and so you had better mail that to 
me, Post Office Box 2889. I ’ll tell you what you had better 
do, you better mail it to the Sir Walter Hotel, Special 
Delivery, at Raleigh because that’s a weekend you see. 

Mr. Atkins: That can be done. Gentlemen I would 
simply like to urge this, for the Board’s consideration, in 
dealing with this case that Mr. Richardson, the Chairman 
of the Loyalty Review Board in Washington, had indicated 
in his statement which was publicized in the newspapers, 
that he felt uneasy about a loyalty program which, to his 
mind, adopted procedures which, on the face of it, were 
denials of due process under the constitution but felt that it 
was necessary for the Goverment to undertake this 
112 program inspite of that. He did indicate however, 
that after sufficient experience had been obtained by 
the Board, that some reconsideration would be given to this 
problem and this is what I urge at this time. I believe that 
sufficient experience has been obtained by the Loyalty Re¬ 
view Board, through the various panels, regional boards 
and agency boards, to indicate that at this time there should 
be a complete revision of the loyalty program. It is in that 
spirit which we have appeared before the agency boards 
and now appear before the Loyalty Review Board, or a 
panel of that Board. Significant throughout this case has 
been the fact that the government has never attempted to, 
nor indicated a willingness to produce witnesses, has never 
in any way indicated a desire to in any way substantiate 
the charges made in the proposed notice of removal. I 
say that in that light we have attacked the jurisdiction, if 
you will, of the agency loyalty board and the entire loyalty 
program. 
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It is our contention that the Executive Order ^835 
is unconstitutional. The grounds have previously been ; set 
forth in a memorandum which I submitted to the depart¬ 
mental loyalty board and again before the Postmaster 
General. I would submit for the Board’s consideration the 
learned article of Professor Emerson at Yale and consider¬ 
ing these factors, I believe that this case will highlight 
the position that we have taken, that it is important! at 
this time that the entire loyalty program be reviewed in 
order that we may afford to every individual who appears 
thereunder, every guaranty which is contained in the Con¬ 
stitution. In that respect I am pleased to have the oppor¬ 
tunity to submit to the Board the briefs which I will see 
will get to you sometime before the 11th. 

Mr. Hoag: Now I understand that you will hhve 
113 those briefs in the mail lets say—this is the 4th, we 
ought to have them two or three days before the 
15th, could you have them in the mail by around the 6th? 
You have written this brief twice before apparently. 

Mr. Atkins: Well, it won’t be as easy as that. Iff it 
was simply a rehashing of the brief I would say it ii a 
very simple matter to retype but I do have additional 
points that need developing at this time otherwise I would 
say it would take a day or two but I would like at least 
the opportunity for several days work on it and prepara¬ 
tion of the brief so that I would rather not be 
to put the brief in the mail before the 11th. 

Mr. Hoag: Well, the 11th would be a week from today 
and we wouldn’t get it until Monday. That would be agree¬ 
able to me if it would to you Mr. Alger, if you send thkm 
all Special Delivery so we can get it. 

Mr. Atkins: I can have Mr. Alger’s delivered to him 

Mr. Alger: Yes, I am in town. 

Mr. Hoag: If you send it to Mr. Lee and myself 
Special Delivery it would be agreeable to me. 


compelled 
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Mr. Lee: I don’t know whether it will reach me or not 
becanse as yon see if he puts it in that Saturday it won’t 
reach until Sunday. 

Mr. Hoag: That’s Friday. 

Mr. Lee: Oh, yes, but it won’t reach Raleigh until 
Sunday and then I have to fly to Washington on the 14th. 

Mr. Hoag: Well, if you can get it a day or two earlier. 
114 Mr. Atkins: If I can. 

Mr. Hoag: I am not going to reply to your state¬ 
ment that you have made other than to say—unless these 
gentlemen wish to do so—other than to say that I don’t 
acquiesce in your interpretation of Mr. Richardson’s re¬ 
marks. I wish also to give you assurance that the Loyalty 
Review Program is reviewed constantly. Witness the 30 
or so amendments which have been made in the regulations 
or the amendments that have been made in the regulations 
in 30 or so different occasions. However, there probably 
always is room for improvement and it is under constant 
surveillance. 

Have you anything further to say Mr. Lee? 

Mr. Lee: No. 

Mr. Hoag: Have you Mr. Alger? 

Mr. Alger: No. 

Mr. Hoag: Then we can declare the meeting closed 
unless you have something you wish to ask sir? 

Mr. Atkins: No, sir. 

Mr. Hoag: The hearing is closed. 

Hearing adjourned—f jc 




61 


115 Exhibit XII, Annexed to Affidavit of • 

Harry B. Mitchell 

I 

Loyalty Review Board 

March 23, 1949 

I 

Chairman, Loyalty Review Board: j 

j 

A panel of the Loyalty Review Board, consisting !of 
the undersigned members, met March 4 and 15, 1949, to 
consider the case of James A. Bruno. 

The panel considered the entire record in the case, in¬ 
cluding the reports of a hearing before the Agency Loyalty 
Board and a brief filed by Mr. Bruno’s attorney pursuant 
to said attorney’s request at the hearing held by the 
panel to hear Mr. Bruno’s appeal, at which only said At¬ 
torney appeared. The record contains credible evidence 
that Mr. Bruno was as recently as 1946 and 1947 a membir 
of the Communist Party in Plainfield, New Jersey, and in 
his capacity as Communist Party Club Organizer organized 
the East End Club of Plainfield, New Jersey, and engaged 
in and supported miscellaneous other Communist activities. 
No evidence having been presented at the hearing held by 
the Agency Board or at the hearing held by this panej, 
the evidence above referred to is uncontradicted and is 
lieved and relied on by this panel. 

It is, therefore, the decision of this panel that the entirfe 
evidence of the case does not warrant reversing the deci¬ 
sion that reasonable grounds exist to believe the appellant 
disloyal to the Government of the United States as founcl 
by the Postmaster General. The decision of the Postmaster 
General is, therefore, affirmed. 

Garret S. Hoag 
Lawrence F. Lee 
George W. Alger 
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Harry B. Mitchell 

LRB :CLC :bln 
April 12, 1949 

Mr. Michael B. Atkins 
Attorney at Law 
170 Broadway 
New York 7, New York 

Dear Mr. Atkins: 

Keference is made to the case of James A. Brnno who 
appealed to this Board from an adverse decision by the 
Postmaster General that reasonable grounds exist to be¬ 
lieve Mr. Bruno disloyal to the Government of the United 
States. 

Please be advised that a panel of members of the Loyal¬ 
ty Review Board met in New York City on March 4, and 
March 15, 1949, to consider this case. In the absence of 
further evidence, the panel members reviewed the com¬ 
plete file in the case and the brief filed by yourself as 
counsel for Mr. Bruno. The panel members reached the 
conclusion that the evidence in the case was sufficient to 
sustain the decision of the Postmaster General that rea¬ 
sonable grounds exist to believe Mr. Bruno disloyal to the 
Government of the United States, and therefore, affirmed 
the decision of the Postmaster General. 

The Post Office Department has been requested to re¬ 
move Mr. Bruno’s name from its rolls at once. 

For the Loyalty Review Board: 

Very respectfully, 

Seth W. Richardson 
Chairman 

Loyalty Review Board 
United States Civil Service Commission 

cc: Mr. James A. Bruno 
601 East Second Street 
Plainfield, New Jersey 
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Affidavit of Roy C. Frank, Read in Support of 
Defendants’ Motion to Dismiss the Complaint 
and for Summary Judgment 

(Filed—May 13, 1949) 


City of Washington, 
District of Columbia 


, | ss - : 


Roy C. Frank, being duly sworn, deposes and says: 


The defendants, Edgar B. Jackson, Hugh E. Alford 
and I, are members of the Post Office Department Loyalty 
Board, the defendant Jackson being the chairman thereof. 
We were appointed to these positions under and pursuant 
to an Order of the Postmaster General designated as 
“Order No. 37178,” dated April 19, 1948, a true copy of 
which is hereto annexed, marked Exhibit 1. This Order, 
in effect prior to the mailing of any notice of charges to 
any of the plaintiffs, was published in the Postal 
118 Bulletin of April 20,1948. It has since been amended 
but not in any material respects. The amended 
Order, designated as “No. 38750,” is dated October 4, 
1948 and a copy is hereto annexed as Exhibit 2. 

Said Order specifies that there is established under t^e 
authority of Executive Order 9835 a Departmental Loyalty 
Board which will consist of the following members: Direc¬ 
tor of Personnel, who shall be the chairman; an attorney 
in the Office of the Solicitor of the Post Office Depart¬ 
ment to be designated by the Solicitor; the departmental 
bureau or office head, or such alternate as he may desig¬ 
nate, under whose administrative jurisdiction the officer or 
employee charged is employed. 

At all material times herein the defendant Jackson 
was and is the Director of Personnel; Mr. Alford was and 
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Defendants’ Motion to Dismiss the Complaint 
and For Summary Judgment 

is an alternate designated by the First Assistant Post¬ 
master General; and I was and still am an attorney in 
the Office of the Solicitor of the Post Office Department 
designated by such Solicitor. 

2 . 

I have read the complaint in this action as well as the 
affidavit of Harry B. Mitchell, President of the Civil Serv¬ 
ice Commission, dated May 13, 1949, submitted in sup¬ 
port of defendants’ motion to dismiss and for summary 
judgment, and I make this affidavit in further support 
of the defendants’ said motion. 

3. 

In compliance with the provisions of Executive Order 
9835 and the directives of the Loyalty Review Board of 
the Civil Service Commission, issued to the Executive 
119 Departments and agencies pursuant thereto, the Post¬ 
master General issued Order No. 37178 which amends 
Order No. 36006 dated December 3, 1947, relating to the 
procedure for the adjudication of loyalty cases arising 
in the Post Office Department. 

Among other things, this Order specifies that in all 
cases in which the evidence indicates that removal action 
may be warranted, the officer or employee shall be noti¬ 
fied in writing of the nature of the charges against him 
as completely as security considerations permit, of his 
right to answer the charge in writing within thirty cal¬ 
endar days from date of receipt of the notice, of his right 
to a hearing before the departmental loyalty board and 
of his right to appear before such board personally, be 
represented by counsel of his own choosing, and present 
evidence on his behalf through witnesses or by affidavit. 
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In accordance with the Executive Order and the Loyalty 
Review Board’s Directives, the aforesaid Order of tl|ie 
Postmaster General reaffirms the employee’s right of ap¬ 
peal to the Postmaster General from an adverse deter¬ 
mination by the Departmental Loyalty Board and, in the 
event of an adverse determination by the Postmaster Gen¬ 
eral, the right of further appeal to the Civil Service Com¬ 
mission’s Loyalty Review Board. 

■ 

4. 

With the exception of plaintiffs James A. Bruno and 
Lawrence Sarsfield Dowling, none of the plaintiffs in this 
action has exhausted the administrative remedies afforded 
him by Executive Order 9835, the above-mentioned Direc¬ 
tives of the Loyalty Review Board of the Civil Service 
Commission and Order No. 37178 of the Postmaster Gen¬ 
eral, as more fully hereinafter shown. 


All twenty-six plaintiffs received notices of proposed 
removal action which complied with the form s^t 
120 forth in Directive II of the above-mentioned direc¬ 
tives of the Loyalty Review Board of the Commis¬ 
sion issued to the departments and agencies of the Goverh- 
ment, a copy of which Directives is annexed to the affi¬ 
davit herein of Harry B. Mitchell. A true copy of tljie 
notice of proposed removal action sent to each of said 
plaintiffs is hereto annexed and marked respectively Ex¬ 
hibits 3 to 28 inclusive. 

In each instance these notices set forth in as complete 
detail as security considerations would permit the chargis 
regarding disloyalty brought against the respective plain¬ 
tiff employees. These charges were made on the basis of 


i 
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confidential reports of the Federal Bureau of Investiga¬ 
tion submitted through the Civil Service Commission to the 
Post Office Department Loyalty Board, after said Bureau 
had made a full and complete field investigation regarding 
the loyalty of each of the plaintiff employees . 

Said notices of proposed removal, in addition to speci¬ 
fying in detail the charges with respect to disloyalty brought 
against each of the plaintiff employees, stated that the 
employee in question had a right to answer in writing 
within thirty calendar days from the date of receipt of the 
notice and said answer could be supported by affidavits 
if the employee so desired. 

In addition, the notice informed the employee, in each 
case, of his right to a hearing before the Post Office De¬ 
partment Loyalty Board, specifying that at such hearing 
the employee had the right to be accompanied by counsel 
or representative of his own choice, and to present evi¬ 
dence in his own behalf through witnesses or by affidavit. 

The notice further stated that if a hearing should be 
requested by the employee, a time and place there- 
121 for convenient to the employee would be set by the 
Departmental Loyalty Board and the employee al¬ 
lowed a reasonable time to assemble witnesses and pre¬ 
pare his defense. 

In each instance the notice further specified the author¬ 
ity or authorities pursuant to which it was issued, for 
example, the provisions of Part II of Executive Order 
9835, Section 14 of the Veterans’ Preference Act of 1944, 
and Section 9A of the Hatch Act. 

6 . 

These notices of proposed removal action were person¬ 
ally delivered to each of the twenty-six plaintiffs named 
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in the complaint, and in each instance the plaintiff em¬ 
ployee made answer thereto in writing. 

With the exception of plaintiffs Isidore (Isadore) N. 
Cohen, Ralph Pepper, Morris B. Moses, William D. 
Ridgeway and Herbert Samuel Poison, all of the plain¬ 
tiff employees requested a hearing before the Post Office 
Department Loyalty Board of which I am, and at all mate¬ 
rial times alleged in the complaint, have been, a member. 
However, the last named plaintiffs did not request a hear¬ 
ing. 

As to plaintiff Cohen, his notice of proposed removal 
action stated it was submitted in accordance with ifart 
II of Executive Order 9835 and Section 14 of the Veterans’ 
Preference Act of 1944. He did not request a hearing. 
It appears that on the complete file, including the confi¬ 
dential report of the Federal Bureau of Investigation, the 
notice of proposed removal action and Cohen’s answer 
to the charges therein set forth, the Post Office Depart¬ 
ment Loyalty Board found, on all the evidence, that rea¬ 
sonable grounds exist for belief that Cohen is disloyal to 
the Government of the United States and recommenced 
his suspension pending appeal to the Postmaster Genetal, 
effective January 31, 1949. This Findings and 
122 Recommendation was made more than thirty calen¬ 
dar days after receipt by Cohen of the notice of 
proposed removal action. Written notice of this decision 
was personally delivered to Cohen on January 31, 19^9, 
apprising him of his right of appeal. On February J14, 
1949, Cohen’s appeal to the Postmaster General was re¬ 
ceived and a hearing was accorded the plaintiff by the 
Postmaster General on March 24, 1949, although the in¬ 
stant action had been begun by service on the United 
States Attorney for this district on March 7, 1949. The 

i 
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Postmaster General lias not yet reached a decision with 
regard to Cohen’s disloyalty and therefore the issue of 
his eligibility has not been finally disposed of administra¬ 
tively. 

As to plaintiff Pepper, the charges made against him 
were pursuant to Executive Order 9835, Section 14 of the 
Veterans’ Preference Act of 1944, and Section 9A of the 
Hatch Act, approved August 2, 1939. While the plaintiff 
filed an answer, he did not request a hearing. Thereafter, 
the Post Office Department Loyalty Board, upon reviewing 
the complete file, including the confidential report of the 
Federal Bureau of Investigation, the notice of proposed re¬ 
moval action and Pepper’s answer to the charges set forth 
therein, found that, on all the evidence, reasonable grounds 
exist for belief that Pepper is disloyal to the Government 
of the United States and recommended his suspension pend¬ 
ing appeal to the Postmaster General. The Findings and 
Recommendation was made more than thirty calendar days 
after receipt by Pepper of the notice of proposed removal 
action. The effective date of suspension was January 13, 
1949, on which date the plaintiff personally received notice 
of the Departmental Loyalty Board’s determination and 
was informed of his right of appeal to the Postmaster Gen¬ 
eral. On January 25, 1949, the Postmaster General re¬ 
ceived the plaintiff’s appeal and pursuant to notice to the 
plaintiff he was accorded a hearing on February 16, 1949, 
at which, however, he did not appear. After review- 
123 ing the complete file, including the confidential re¬ 
port of the Federal Bureau of Investigation, the 
notice of proposed removal action, Pepper’s answer to the 
charges therein, the Postmaster General determined that 
upon all the evidence, reasonable grounds exist for belief 
that Pepper is disloyal to the Government of the United 
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States and should remain in a suspended status pending 
appeal to the Loyalty Review Board of the Commission. 
Notice of this determination and of his right to appeal to 
the Loyalty Review Board of the Commission was served 
on the plaintiff on March 10, 1949. On March 23, 1949, 
plaintiff, through his attorney, appealed to the Loyalty 
Review Board of the Commission before whom the cas^ is 
still pending, no date for hearing having been set. Again 
it is to be noted that the plaintiff’s appeal to the Loyalty 
Review Board was taken after the present action was com¬ 
menced and until that Board determines his eligibility, }iis 
administrative remedy will not be exhausted. 

As to plaintiff Moses, the charges contained in the 
notice of proposed removal action, personally served upbn 
the plaintiff on October 14,1948, stated that the notice was 
sent pursuant to Part II of Executive Order 9835 and Sec¬ 
tion 14 of the Veterans’ Preference Act of 1944. While tjie 
plaintiff filed an answer in writing to such charges through 
his attorney, he did not request a hearing and the Pc^st 
Office Department Loyalty Board, upon reviewing the com¬ 
plete file including the confidential report of the Federal 
Bureau of Investigation, the notice of proposed removal 
action and the plaintiff’s answer to the charges therein, de¬ 
termined on all the evidence that reasonable grounds exijst 
for belief that Moses is disloyal to the Government of t^ie 
United States and recommended that he be suspended pend¬ 
ing appeal to the Postmaster General, the effective date of 
suspension to be March 1, 1949. On that date plain- 
124 tiff was served with a notice of the Departmental 
Loyalty Board’s determination, including notifica¬ 
tion of his right of appeal to the Postmaster General. F<}1- 
lowing the institution of this action, and on March 15,1949, 
the Postmaster General received the plaintiff’s notice pf 
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appeal to him. No further action has been taken in this 
matter and hence, there has been no exhaustion of the ad¬ 
ministrative remedy afforded Moses. 

As to plaintiff Ridgeway, the notice of proposed re¬ 
moval action stated that it was sent pursuant to Executive 
Order 9835. This notice was received by him on October 
14, 1948. Ridgeway similarly did not request a hearing 
although he made answer to the charges set forth in such 
notice. On January 27, 1949, the Post Office Department 
Loyalty Board, on review of the complete file, including a 
confidential report of the Federal Bureau of Investigation, 
the notice of proposed removal action and plaintiff’s an¬ 
swer to the charges therein, together with an affidavit sub¬ 
mitted on plaintiff’s behalf, found, on all the evidence, that 
reasonable grounds exist for belief that Ridgeway is dis¬ 
loyal to the Government of the United States and recom¬ 
mended his suspension effective January 31, 1949, pending 
appeal to the Postmaster General. Written notification of 
this decision and of the suspension were served upon the 
plaintiff personally on January 31, 1949, at which time he 
was notified of his right of appeal to the Postmaster Gen¬ 
eral. Thereafter, the Postmaster General received plain¬ 
tiff’s notice of appeal on February 7, 1949. In response to 
such notice, the Postmaster General informed the plaintiff 
of his right to be heard and set March 24, 1949 as the date 
for the hearing. A hearing was accorded Ridgeway by the 
Postmaster General on March 24, 1949. The Postmaster 
General has not yet reached a determination with regard 
to Ridgeway’s loyalty. Therefore, the issue of his eligi¬ 
bility has not been finally disposed of administratively. 

Similarly, the plaintiff Poison did not request a 
125 hearing before the Post Office Department Loyalty 
Board. The notice of proposed removal action set¬ 
ting forth in writing the charges against him was given in 
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accordance with Executive Order 9835 and Section 9A of 
the Hatch Act and was received by him on October $2, 
1948. While the plaintiff filed an answer, he did not Re¬ 
quest a hearing and the Post Office Department Loyalty 
Board, on January 27, 1949, following a complete review 
of the file including the confidential report of the Federal 
Bureau of Investigation, the notice of proposed remoyal 
action and the plaintiff’s answer thereto, together with 
supporting letters submitted on his behalf, found that <j>n 
all the evidence, reasonable grounds exist for belief th^t 
Poison is disloyal to the Government of the United States 
and recommended that he be suspended effective January 
31,1949, pending appeal to the Postmaster General. Writ¬ 
ten notice of this determination and of plaintiff’s right to 
appeal to the Postmaster General was forwarded and re¬ 
ceived by the plaintiff on January 31, 1949. ; 

The Postmaster General received plaintiff’s appeal 
February 23, 1949 and by letter to the plaintiff dat^d 
March 9,1949, the Postmaster General set the matter dovfn 
for hearing on March 29,1949. On that date, a hearing w^s 
held at which Poison and another witness testified on his 
behalf. He was represented at the hearing by the Vice- 
President of Branch No. 1, National Association of Letter 
Carriers, and was afforded the opportunity to correct tljie 
minutes of the hearing and submit additional affidavitjs. 
This hearing was held after the institution of this actioii. 
The Postmaster General has not as yet rendered any de¬ 
termination in the matter. Hence, Poison has not ex- 
hausted his administrative remedy. 


Plaintiffs Washington, McWright, Thomas, Gal¬ 
vin, Williams, Milner, Louis Joseph Bolden, Rob¬ 
bins, Albert B. Bolden, Lymas, Braxton, Draytoi|i, 
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Stovack, Lieberman and Bice were forwarded and received 
written notices of proposed removal action, in each of 
which the pertinent charges regarding disloyalty were set 
forth in detail, including specific reference to Executive 
Order 9835 and the applicable statutes. These notices in¬ 
formed them of their right to answer in thirty calendar 
days after receipt of the notice and of their right to request 
a hearing before the Post Office Department Loyalty 
Board, at which each could appear, present evidence in his 
behalf by witnesses or affidavit, and be represented by 
counsel or other representative of his own choosing. 

In each instance said plaintiffs filed written answers, in 
some cases submitting in conjunction therewith affidavits 
in their behalf which were accepted as part of their re¬ 
spective files. In each case a hearing was requested and 
accorded before the Post Office Department Loyalty Board. 
The above-named plaintiffs were represented by counsel 
at such hearings, with the possible exception of Braxton, 
Drayton and Stovack, and in the cases of Washington, Mc- 
Wright, Williams, Milner, Louis Joseph Bolden, Bobbins, 
Albert B. Bolden and Bice, witnesses were produced who 
testified on their behalf. 

The Loyalty Board of the Post Office Department has 
not reached a determination regarding loyalty as to any of 
the plaintiffs named in this paragraph and hence none of 
them has exhausted his administrative remedy. 

8 . 

Plaintiffs Albert DiDario, Gino DiDario, Grey 
127 and Arnold Garald Dowling received written notices 
of proposed removal action, in each of which the 
pertinent charges regarding disloyalty were set forth in 
detail, including specific reference to Executive Order 9835 
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and applicable statutes. These notices informed thejn of 
their right to answer in thirty calendar days after receipt 
of their notices and of their rights to request a hearing be¬ 
fore the Post Office Department Loyalty Board, at which 
each could appear, present evidence in his behalf by wit¬ 
nesses or by affidavit, and be represented by counsel or 
other representative of his own choosing. 

In each instance said plaintiffs filed written answers 
and requested a hearing. In each case, after the lapsfe of 
the thirty-day period from receipt of the notice of proposed 
removal action and after the filing of an answer, the Post 
Office Department Loyalty Board found that in the best 
interests of the Government the plaintiff should be sus¬ 
pended. Thereafter, hearings were held in each of tfyese 
cases before the Departmental Loyalty Board. At ^aid 
hearings, each of the aforementioned plaintiffs appealed 
by counsel but produced no witnesses and did not testify. 
After considering the complete file in each instance, in¬ 
cluding the confidential report of the Federal Bureau of 
Investigation, the notice of proposed removal action, plain¬ 
tiff’s answ r er to the charges set forth in such notice and the 
arguments and briefs of counsel, the Post Office Depart¬ 
ment Loyalty Board determined that, on all the evidence, 
reasonable grounds exist for belief that each of the plain¬ 
tiffs named in this paragraph is disloyal to the Government 
of the United States and recommended that the suspension 
of each be continued pending appeal to the Postmaster 
General. 

Notification of the Board’s decision was served 
128 on each of the DiDarios on January 26, 1949, on 
Arnold Garald Dowling on January 25, 1949 and on 
Grey on January 29,1949. Each of these plaintiffs appealed 
to the Postmaster General in accordance with notification 
of their right to do so contained in the notice of the Pqst 
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Office Department Loyalty Board’s determination, the 
notice of appeal being received in the case of each of the 
DiDarios and Arnold Dowling on January 28, 1949 and, 
in the case of Grey, on February 3, 1949. The Postmaster 
General designated March 22, 1949 as the date for hearing 
all four of these appeals. However, in each instance the 
plaintiff, through his attorney, elected to submit the ap¬ 
peal to the Postmaster General on the record and briefs. 
No determination has as yet been rendered by the Post¬ 
master General and hence none of the plaintiff’s herein 
named has exhausted the administrative remedy afforded 
him. 

9. 

The plaintiff Lawrence Sarsfield Dowling, having re¬ 
ceived a notice of proposed removal action and having filed 
answer to the charges therein contained, requested a hear¬ 
ing and was heard on October 26, 1948 by the Post Office 
Department Loyalty Board. At the hearing, Dowling was 
represented by counsel and presented four witnesses in his 
behalf. The Loyalty Board determined that, on all the 
evidence, no reasonable grounds exist for belief that Law¬ 
rence Sarsfield Dowling is disloyal to the Government of 
the United States and recommended his restoration to his 
position as a mail carrier. This clearance was approved by 
the Loyalty Review’ Board of the Civil Service Commis¬ 
sion, and pursuant to instructions issued on April 4, 1949 
to the cognizant Postmaster, Dowling has been restored 
to duty. 

10 . 

The remaining plaintiff, James A. Bruno, re- 
129 ceived a written notice of proposed removal action 
setting forth the charges regarding disloyalty in de¬ 
tail and according him thirty calendar days from receipt of 
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such notice to make answer. He answered, requesting a 
hearing before the Post Office Department Loyalty Bdard, 
and such hearing was granted. The hearing was held on 
July 28, 1948, more than thirty calendar days after Bruno 
received his notice of proposed removal action and filed his 
answer to the charges set forth therein. That Board de¬ 
termined, after such hearing, at which Bruno was repre¬ 
sented by counsel but did not appear, that on all the evi¬ 
dence, reasonable grounds exist for belief that he is ! dis¬ 
loyal to the Government of the United States and recom¬ 
mended his suspension pending appeal to the Postmaster 
General. A photostat of the transcript of such hearing is 
hereto annexed, marked Exhibit 29. Written notice of this 
decision was served on Bruno on August 26, 1948. Under 
the procedures above outlined, an appeal was taken to the 
Postmaster General and the hearing thereof was set down 
for November 8, 1948. At the hearing, Bruno did not ap¬ 
pear but on or about December 20,1948 his attorney fil^d a 
brief contesting the constitutionality of Executive Order 
9835 and of the hearing held before the Post Office Depart¬ 
ment Loyalty Board. Under date of January 5, 1949, the 
Postmaster General notified Bruno that on the complete file 
he found that reasonable grounds exist for belief tjhat 
Bruno is disloyal to the Government of the United States 
and affirmed the determination of his Departmental Loyhlty 
Board. A photostat of the Postmaster General’s determi¬ 
nation is hereto annexed, marked Exhibit 30. This notifi¬ 
cation was received by Bruno on or about January 6, 1949. 

Whereupon Bruno, through his attorney, tbok 
130 an appeal to the Loyalty Review Board of the C^vil 
Service Commission from the determination of the Post¬ 
master General and on March 4, 1949 a hearing was ac¬ 
corded Bruno by said Loyalty Review Board. Bruno did 
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not appear at such hearing but was represented by coun¬ 
sel. A copy of the transcript of the Loyalty Review Board 
hearing is annexed to the affidavit of Harry B. Mitchell. 
At this hearing, Bruno’s attorney again pressed the objec¬ 
tion that Executive Order 9835 was unconstitutional and 
thereafter, said counsel submitted a brief again raising 
constitutional and jurisdictional objections. 

On March 23, 1949, the panel of the Loyalty Review 
Board of the Commission which presided at the above- 
mentioned hearing, after considering the entire record in 
the case, including the transcript of the hearing before the 
Post Office Department Loyalty Board, the confidential 
report of the Federal Bureau of Investigation, the notice 
of proposed removal action, Bruno’s answer to the charges 
therein set forth and the determination of the Postmaster 
General, concluded that, on all the evidence, reasonable 
grounds exist for belief that Bruno is disloyal to the Gov¬ 
ernment of the United States and the decision of the Post¬ 
master General was affirmed. By letter dated April 12, 
1949, the defendant Richardson, Chairman of the Loyalty 
Review Board, informed Bruno’s attorney of the decision 
of that Board in writing, his letter further stating that 
the Post Office Department had been requested to remove 
Bruno’s name from its rolls at once. A true copy of the 
decision of the panel of the Loyalty Review Board of the 
Commission dated March 23,1949 and of the letter of April 
12, 1949 from the defendant Richardson to Bruno’s 
131 attorney are annexed to the Mitchell affidavits. 

Bruno was removed from the Postal Service effec¬ 
tive April 20, 1949 . 

11 . 

Subparagraph D of paragraph Fifty-Third of the 
Complaint herein charges generally that the defendants 
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have construed and applied Executive Order 9835 in ^uch 
a manner as to discriminate on the basis of religion, ij'ace 
and color in violation of certain constitutional rights guar¬ 
anteed the plaintiffs. This, of course, is not true. As set 
forth in the Mitchell affidavit, under Part VI of Executive 
Order 9835, each Department and Agency in the Execu¬ 
tive branch shall submit to the Federal Bureau of Investi¬ 
gation the names of all of its incumbent employees. 1 In 
turn, that Bureau checks such names against its recojrds 
and where there is evidence justifying such action, a full 
field investigation as to the loyalty of questioned employees 
is conducted. The confidential reports of the Federal bu¬ 
reau of Investigation, based on such field investigations 
are, in turn, submitted to the Executive Department ^nd 
Agency Loyalty Boards through the Civil Service Cqm- 
mission. The Loyalty Boards of the various Departments 
and Agencies have no choice with respect to cases which 
are sent to them for adjudication. The Loyalty Boardsiof 
the respective Departments and Agencies do not request 
any information as to the race, color or creed of an em¬ 
ployee. Furthermore, the Post Office Department Loyalty 
Board has no concern with an employee’s race, color |or 
creed. Similarly, the heads of Executive Departments aiid 
Agencies do not request any such information prior to, dur¬ 
ing or after the hearings before them. Neither is like in¬ 
formation sought by the Loyalty Review Board jof 
132 the Civil Service Commission. Plaintiffs’ assertions, 
as set forth in subparagraph D, paragraph FeftIy- 
Third, of the Complaint, are entirely without foundation. 

Roy C. Frank 
Member 

Post Office Department Loyalty Board 
(Subscribed and sworn to May 12th, 1949.) 
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“Reprint of notice which appeared in the Postal 
Bulletin of April 20 , 1948 ” 

Order of the Postmaster General 


PROCEDURE RELATIVE TO THE ADJUDICATION OF LOYALTY CASES 

Order No. 37178; Dated April 19, 1948. 

Order No. 36006, dated December 3, 1947, is hereby 
amended to read as follows: 

“The regulations and directives duly promulgated by 
and under the authority of the Loyalty Review Board, in 
accord with the provisions of Executive Order 9835, as set 
forth in title 5, chapter II, of the Code of Federal Regula¬ 
tions (13 F. R. 253), constitute the basic and controlling 
regulations to govern all loyalty adjudication procedures 
in the Post Office Department. 

“All loyalty adjudication procedures in the Post Office 
Department shall adhere to the policies, regulations, and 
directives set forth in the documents and their revisions 
cited above, to pertinent material in the Federal Personnel 
Manual, and to the provisions of this statement of pro¬ 
cedure issued by order of the Postmaster General. 

“The following statement of procedure is therefore 
promulgated in accordance therewith. 

“Loyalty Board. —There is hereby established, under 
the authority of Executive Order 9835 (12 F. R. 1935), a 
Departmental Loyalty Board (hereinafter referred to as 
‘the Board’) which will consist of the following members: 

“Director of Personnel, Chairman (or such alternate 
as the Postmaster General may designate). 
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“An attorney in the Office of the Solicitor of the Post 
Office Department, to be designated by the Solicitor. 

“The departmental bureau or office head, or such al¬ 
ternate as he may designate, under whose administrjative 
jurisdiction the officer or employee charged is employed. 

“Duties .— The Board will adjudicate loyalty cases in¬ 
volving officers and employees in the entire postal service 
irrespective of tenure, or of manner, method, or natujre of 
appointment and including applicants for position^ ex¬ 
cepted from the competitive service; except that cas^s of 
appointees to the competitive service will be adjudicated 
by the Civil Service Commission. 

“Standard .—The standard for the refusal of employ¬ 
ment or the removal from employment in the Postal Serv¬ 
ice on grounds relating to loyalty shall be that, on all the 
evidence, reasonable grounds exist for belief that the | per¬ 
son involved is disloyal to the Government of the United 
States. 

“Notice of proposed removal action .— In all cases in 
which the evidence indicates that removal action may be 
warranted, the officer or employee shall be notified in 'Writ¬ 
ing of the nature of the charges against him as completely 
as security considerations permit in order that he may 
prepare his defense; of his right to answer the charges in 
writing under oath or affirmation within 30 calendar flays 
from the date of his receipt of the notice; of his right to 
an administrative hearing, upon his request, before the 
Board; and of his right to appear before the Board per¬ 
sonally, to be represented by counsel or representative of 
his own choosing, and to present evidence on his behalf, 
through witnesses or by affidavit; the work and pay status 
in which he will be carried until the Board makes itsi de¬ 
termination; in case of veteran-preference eligiblesl the 
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fact that the proposed removal action will not become ef¬ 
fective in less than 30 calendar days from the date of re¬ 
ceipt by the officer or employee of the notice; and the au¬ 
thority or authorities (Executive order and statute if ap¬ 
plicable) under which the notice is being sent. 

“Administrative hearings. —If the officer or employee 
requests a hearing before the Board, a time and place for 
such hearing shall be set by the Board as convenient to 
the officer or employee as circumstances permit, and he 
shall be notified in writing of such hearing 30 days in ad¬ 
vance of the date set for the hearing. 

“Proceedings before the Board. —Hearings before the 
Board shall be conducted in accordance with the directives 
issued by the Loyalty Review Board. 

“Testimony at hearings shall be given under oath or 
affirmation. 

“A transcript of the hearing will be furnished upon re¬ 
quest to the officer or employee, his attorney or representa¬ 
tive. The transcript must be returned to the Board within 
30 days after the case is closed. 

“Attendance at the hearing shall be limited to repre¬ 
sentatives of the agency who are directly connected with 
the adjudication of the case, representatives of the Loyalty 
Review Board, the officer or employee concerned, his coun¬ 
sel or representative, and the -witness who is testifying. 

“Appeals to Postmaster General. —When the Board has 
reached a determination after charges have been made, the 
Board shall notify the officer or employee in writing of the 
action proposed. 

“If the action is unfavorable to the officer or employee, 
this notice shall inform him of his right to appeal to the 
Postmaster General within 15 calendar days from the date 
of receipt by the officer or employee of the notice of the 
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unfavorable determination and shall inform him of the 
procedure to be followed in making the appeal to be ad¬ 
dressed to the Postmaster General, Post Office Depart¬ 
ment, Washington 25, D. C. 

“After further processing the case in accordance with 
applicable directives, the Postmaster General will make his 
decision and will promptly advise the officer or employee 
thereof. 


“Appeals to the Civil Service Commission's Ldyalty 
Review Board. —In the event the decision of the Postmas¬ 
ter General is unfavorable to the officer or employee, he 
shall be informed of the decision and of his right tio ap¬ 
peal in writing to the Civil Service Commission’s Loyalty 
Beview Board, Washington 25, D. C., within 20 calendar 
days after receipt of the notice by the officer or employee 
or 30 calendar days if the officer or employee lives! out¬ 
side the continental limits, and that if such an appeal is 
filed with the Loyalty Beview Board, he shall forthwith 
give notice thereof to the Postmaster General.” 
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“Reprint of notice which appeared in the Postal 
Bulletin of October 7,1948” 

Order of the Postmaster General 


PROCEDURE RELATIVE TO THE ADJUDICATION OF LOYALTY CASES 

Order No. 38750; Dated October 4, 1948. 

Order No. 36006 dated December 3,1947, as amended by 
Order No. 37178 of April 19, 1948, and Order No. 38607 of 
September 16, 1948, is hereby further amended to read as 
follows: 

“The regulations and directives duly promulgated by 
and under the authority of the Loyalty Review Board, in 
accord with the provisions of Executive Order 9835, as set 
forth in title 5, chapter II, of the Code of Federal Regula¬ 
tions (13 F. R. 253), constitute the basic and controlling 
regulations to govern all loyalty adjudication procedures 
in the Post Office Department. 

“All loyalty adjudication procedures in the Post Office 
Department shall adhere to the policies, regulations, and 
directives set forth in the documents and their revisions 
cited above, to pertinent material in the Federal Personnel 
Manual, and to the provisions of this statement of pro¬ 
cedure issued by order of the Postmaster General. 

“The following statement of procedure is therefore 
promulgated in accordance therewith. 

“Loyalty Board. —There is hereby established, under 
the authority of Executive Order 9835 (12 F. R. 1935), a 
Departmental Loyalty Board (hereinafter referred to as 
‘the Board’) which will consist of the following members: 
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“Director of Personnel, Chairman (or such alteqiate 
as the Postmaster General may designate). 

“An attorney in the Office of the Solicitor of the post 
Office Department, to be designated by the Solicitor. 

“The departmental bureau or office head, or such al¬ 
ternate as he may designate, under whose administrative 
jurisdiction the officer or employee charged is employed. 

“Panels. —The Board is authorized to establish such 
panels as may be necessary for the purpose of conduct¬ 
ing hearings. Wherever the word ‘Board’ is used, it shall 
be construed to include the established panels, and these 
panels shall be considered a part of the Board. 

i 

“Duties .—The Board will adjudicate loyalty cases in¬ 
volving officers and employees in the entire postal service 
irrespective of tenure, or of manner, method, or naturej of 
appointment and including applicants for positions ex¬ 
cepted from the competitive service; except that cases of 
appointees to the competitive service will be adjudicated 
by the Civil Service Commission. 

“Standard. —The standard for the refusal of employ¬ 
ment or the removal from employment in the Postal Serv¬ 
ice on grounds relating to loyalty shall be that, on all the 
evidence, reasonable grounds exist for belief that the per¬ 
son involved is disloyal to the Government of the United 
States. 

“Notice of proposed removal action. —In all cases in 
which the evidence indicates that removal action may be 
warranted, the officer or employee shall be notified in writ¬ 
ing of the nature of the charges against him as completely 
as security considerations permit in order that he may 
prepare his defense; of his right to answer the charges in 
writing under oath or affirmation within 30 calendar days 
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from the date of his receipt of the notice; of his right to 
an administrative hearing, upon his request, before the 
Board; and of his right to appear before the Board per¬ 
sonally, to be represented by counsel or representative of 
his own choosing, and to present evidence on his behalf, 
through witnesses or by affidavit; the work and pay status 
in which he will be carried until the Board makes its de¬ 
termination; in case of veteran-preference eligibles the 
fact that the proposed removal action will not become ef¬ 
fective in less than 30 calendar days from the date of re¬ 
ceipt by the officer or employee of the notice; and the au¬ 
thority or authorities (Executive order and statute if ap¬ 
plicable) under which the notice is being sent. 

u Administrative hearings. —If the officer or employee 
requests a hearing before the Board, a time and place for 
such hearing shall be set by the Board as convenient to 
the officer or employee as circumstances permit, and he 
shall be notified in writing of such hearing not less than 
10 days in advance of the date set for the hearing. 

“Proceedings before the Board. —Hearings before the 
Board shall be conducted in accordance with the directives 
issued by the Loyalty Review Board. 

*‘ Testimony at hearings shall be given under oath or 
affirmation. 

“A transcript of the hearing will be furnished upon re¬ 
quest to the officer or employee, his attorney or representa¬ 
tive. The transcript must be returned to the Board within 
30 days after the case is closed. 

“Attendance at the hearing shall be limited to repre¬ 
sentatives of the agency who are directly connected with 
the adjudication of the case, representatives of the Loyalty 
Review Board, the officer or employee concerned, his coun¬ 
sel or representative, and the witness who is testifying. 
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“ Appeals to Postmaster General .—When the Board has 
reached a determination after charges have been made, t^ie 
Board shall notify the officer or employee in writing of t^ie 
action proposed. 

“If the action is unfavorable to the officer or employee, 
this notice shall inform him of his right to appeal to the 
Postmaster General within 15 calendar days from the date 
of receipt by the officer or employee of the notice of t|he 
unfavorable determination and shall inform him of tjhe 
procedure to be followed in making the appeal to be ad¬ 
dressed to the Postmaster General, Post Office Depart¬ 
ment, Washington 25, D. C. 

“After further processing the case in accordance with 
applicable directives, the Postmaster General will make his 
decision and will promptly advise the officer or employee 
thereof. 

“Appeals to the Civil Service Commission’s Loyalty 
Review Board .—In the event the decision of the Postmas¬ 
ter General is unfavorable to the officer or employee, he 
shall be informed of the decision and of his right to ap¬ 
peal in writing to the Civil Service Commission’s Loyalty 
Review Board, Washington 25, D. C., within 20 calendar 
days after receipt of the notice by the officer or employee 
or 30 calendar days if the officer or employee lives ojit- 
side the continental limits, and that if such an appeal is 
filed with the Loyalty Review Board, he shall forthwith 
give notice thereof to the Postmaster General.” 
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Exhibit 3, Annexed to Affidavit of 
Roy C. Frank 

Notice of Pboposed Removal Action 


(Photostats) 
(See opposite) j 




Exhibit 3, Annexed of Affidavit of Roy C. Frank 


POST OFFICB DEPARTMENT 
WASHINGTON, D. C. 


In the Hatter of the Loyalty 

of Albert Beajaaln Bolden, Jr., Loyalty Caee No. 120 

Olevelaed, Ohio 


NOTICE OF PROPOSED REMOVAL ACTION 


Executive Order 9835, dated March 21, 1947 (12 Federal Register 
1935) established a Federal Employees Loyalty Program, the purpose 
of which wa6 to see that disloyal oivillan officers or employees are 

not retained in the Government service. 

) 

As a result of a recent investigation made of you as an employee 

... • 

of the Post Office Department, under the provisions of the above- 

i* \ .W 

aentioned Executive Order, information has been received which indi- 

>TE' ’ A • 

oates that" you have been and that you are affiliated or sympathetic 

r * ■ 

«* y • 

with an organization, association, movement, group, or combination 

* ’, 

of persons designated by the Attorney General as subversive, and on 
the basis of this evidence reasonable grounds exist for belief that 
you are disloyal to the Government of. the United States. More spe¬ 
cifically, it is alleged: 


(1) That La 1939 yea were a Mber of the International Workers 


Order. 


( 2 ) that 1 b 1939 yea were on the Ohio State Coasittee of the 


International Workers Order. 




(3) That during the past imril j—r» jm hav« •nga««d 
la ■Tspathatlo a**o«lati#n vith Mbm of tte Intarnational Worker* 
Ordar and vith par* on a voU-kaova to jr«» to bo Cownl at • or fallow- 
traroloro* 


You have a right to answer these chargee in writing within thirty 
(30) days frop the date of the receipt of this notice. Your answer 
must he sworn to or affirmed before a notary public or any other person 
authorized to administer oaths or affirmations. You may support your 
answer by affidavits if you wish. You are requested to answer each and 
every charge, setting forth fully and in detail all matters which you 
may consider pertinent and to show cause why you should not be removed. 
Your answer should be addressed to the Loyalty Board of the Post Office 

Department, herein referred to as the Board, and sent to B. B. Jackson, 

• • * 

Chairman, Room 4406 Post Office Department, Washington 25, D. C. 










In addition, you have a right to an administrative hearing be 


fora tha Board. At such hearing, ycu have tha right to be accompa 


niad by counaal or a representative of your own ohoice, and to pre¬ 
sent evidence in your own behalf, through witnes'ses or by affidavit 


Any expense inourred by you in connection with your appearance be- 
fore the Board cannot be paid for by the Government. Your request 


for suoh a hearing oust accompany your answer. 

v - } 

You will remain in your present position and status until further 


notioe 


You are further notified that: 


(1) If you do not file your answer within the time specified 
herein, the Board will consider the oase on the complete file and recom 


mend appropriate aotion. 

. 

(2) If you file your answer within the time specified but do not 

. 

request a hearing, the Board will consider the case on the complete 
file, including suoh answer; and recommend appropriate aotion. 

(3) If you file your answer.within the time specified and request 
a hearing, a time and place will be set by the tfoard, as convenient to 


you as oiroumstances permit, and you will be allowed a reasonable time 


to assemble your witnesses and prepare your defense 


This written notice of proposed action in your case is submitted 


to you in accordance with the provisions of Part II of Executive Or 


Post Office Department Loyalty Board 


Chairman 


Attorney Member 


Dated 



t 
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Statement as to Exhibits 4 to 28, Inclusive, Annexed to 
Affidavit of Roy C. Frank 

The form of these exhibits is identical to that of Ex¬ 
hibit 3, Annexed to Affidavit of Roy C. Frank, photostated 
herein at page 86. Only the names of the charged em¬ 
ployees, the loyalty case numbers, the statements of 
charges against each employee and the final paragraph of 
the form differ, and are hereinafter set forth. 


138 Exhibit 4, Annexed to Affidavit of 

Roy C. Frank 

Post Office Department 
Washington, D. C. 

In the Matter of the Loyalty 

of Louis Joseph Bolden, Loyalty Case No. 341 

Cleveland, Ohio. 

• • • 

(1) That for the past ten or more years you have been 
a member of the Post Office Branch of the Communist 
Party at Cleveland, Ohio, and have regularly attended the 
meetings thereof. 

139 (2) That during this period of time you have 
engaged in sympathetic association with persons 

well-known to you to be Communists or fellow-travelers, 
and you have consistently followed the Communist Party 
propaganda line. 

(3) That you sent greetings to the Second National 
Negro Congress in October, 1934. 

• • • 

This written notice of proposed action in your 

140 case is submitted to you in accordance with the pro¬ 

visions of Part II of Executive Order 9835 and Sec¬ 
tion 9 A of the Hatch Act, 18 U. S. C. 61 i. 

• • • 
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141 Exhibit 5, Annexed to Affidavit of 

Roy C. Frank 

Post Office Department 
Washington, D. C. 

In the Matter of the Loyalty 

of James Lopez Braxton, Loyalty Case No. 141 

Philadelphia, Pennsylvania 


(1) That for the past several years you have been a 
member of the National Negro Congress. 

(2) That during this said period of time you have be6n 
a member of the Night Workers Branch of the American 
League for Peace and Democracy. 

(3) That during this said period of time you have 
actively followed the Communist Party Propaganda 
line. 


142 (4) That in 1938 you were a delegate to the Na¬ 

tional Convention of the National Negro Congress. 

(5) That you signed a 1940 Communist Party Non! 
nating Petition for Ella Bloor Omholt, the Communis 
Party candidate for representative in Congress. 


This written notice of proposed action in you 
143 case is submitted to you in accordance with the pro¬ 
visions of Part II of Executive Order 9835. 
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144 Exhibit 6, Annexed to Affidavit of 

Roy C. Frank 

Post Office Department 
Washington, D. C. 

In the Matter of the Loyalty 

of James A. Bruno, Loyalty Case No. 35 

Plainfield, New Jersey 

• • • 

(1) That you have been for the past several years a 
member of the Communist Party at Plainfield, New Jersey. 

(2) That during this said period of time you have acted 
as an organizer of the East End Club of the Communist 
Party at Plainfield, New Jersey. 

(3) That during this said period of time you frequent¬ 
ly attended Communist Party meetings. 

(4) That in December, 1946 you attended a meeting of 
the Executive Committee of the Plainview Communist 
Party. 

(5) That in 1947 you sold tickets for and attended the 
Lenin-Lincoln Anniversary meeting, at which meet- 

145 ing prominent Communist Party leaders were pres¬ 
ent, as you well knew. 

(6) That since you have been a member of the Com¬ 
munist Party you have distributed Communist Party litera¬ 
ture. 

(7) That during this said period of time you have been 
a subscriber to and a reader of the Daily Worker and 
other Communist publications. 
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Exhibit 6, Annexed to Affidavit of Roy C. Frank 

■ 

* I 

(8) That you consistently have made statements de¬ 
rogatory to the United States and laudatory of the Co?n- 
munistic form of government, stating that the United 
States should have a communistic form of government, ahd 
you have followed the Communist Party line of propa¬ 
ganda in your statements relative to the United States apd 
Russia. 

(9) That during the past several years you frequently 
have associated with persons well known to you to be Com¬ 
munists and fellow-travelers. 

• • • 

This written notice of proposed action in yojur 

146 case is submitted to you in accordance with the pro¬ 

visions of Part II of Executive Order 9835, and Sec¬ 
tion 14 of the Veterans ’ Preference Act of 1944. 

• • • 


92 


147 Exhibit 7, Annexed to Affidavit of 

Roy C. Frank 

Post Office Department 
Washington, D. C. 

In the Matter of the Loyalty 

of Isadore Nathan Cohen, Loyalty Case No. 445 

Philadelphia, Pennsylvania. 

• • • 

(1) That for the past several years yon have been a 
member of the International Workers Order, Jewish Peo¬ 
ples Fraternal Order Branch, Lodge No. 464, Philadelphia. 

(2) That during this said period of time yon have en¬ 
gaged in sympathetic association with persons well-known 
to you to be Communists or fellow-travelers. 

148 (3) That during this said period of time you 
have followed the Communist Party propaganda 

line, and have been in sympathy with the aims, purposes 
and doctrines of the Communist Party. 

(4) That on or about November 14, 1944 you attended 
a Communist meeting at 6023-A Osage Avenue, Phila¬ 
delphia. 

(5) That on or about November 28, 1944 you attended 
a Communist meeting at 2014 North 32nd Street, Phila¬ 
delphia. 

• • • 

This written notice of proposed action in your 

149 case is submitted to you in accordance with the pro¬ 
visions of Part II of Executive Order 9835 and Sec¬ 
tion 14 of the Veterans ’ Preference Act of 1944. 

• • • 
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150 Exhibit 8, Annexed to Affidavit of 

Roy C. Frank 

Post Office Department 
Washington, D. C. 

In the Matter of the Loyalty 
of Albert Di Dario, also known 

as A1 Di Dario, Loyalty Case No. fr) 

Plainfield, New Jersey. 

• • • I 

(1) That for the past several years you have been a 
member of the Communist Party, known for a period pf 
time in 1944 and 1945 as the Communist Political Associa¬ 
tion, at Plainfield, New Jersey. 

(2) That on April 19, 1946 a Communist meeting was 
held at your home at Plainfield, New Jersey, which meet¬ 
ing was attended by well-known Communist Party func¬ 
tionaries. 

i 

(3) That during November and December, 1946, and iat 
times subsequent thereto, you took an active part in tjie 
meetings of the Communist Party. 

(4) That in April, 1946, or thereabouts, you actively 
took part in the distribution of a pamphlet entitled 
44 Italian Americans, Join the Communist Party”. 

i 

i 

151 (5) That you frequently have attended meetings 
of the Co mmunis t Party other than one set forth in 

(2) hereof. 

(6) That you have made remarks derogatory to tjhe 
Government of the United States and laudatory of Ijhe 
Government of Russia. 
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Exhibit 8, Annexed to Affidavit of Roy C. Frank 

(7) That you frequently associate with persons well- 
known to you to be Communists or fellow-travelers. 

(8) That you follow the Russian propaganda line in 
your conversations with your fellow postal employees and 
others. 

• • • 

152 This written notice of proposed action in your 

case is submitted to you in accordance with the pro¬ 

visions of Part II of Executive Order 9835, Section 14 of 
the Veterans’ Preference Act of 1944, and Section 9 A of 
the Hatch Act, 18 U. S. C. 61 i. 

• • • 
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153 Exhibit 9, Annexed to Affidavit of 

Roy C. Frank 

Post Office Department 
Washington, D. C. 

In the Matter of the Loyalty 

of Gino Di Dario, Loyalty Case No. 39 

Plainfield, New Jersey. 

i 

• • • 

(1) That for the past eight or more years you hate 
been a member of the Communist Party, known for a pe¬ 
riod of time in 1944 and 1945 as the Communist Political 
Association, at Plainfield, New Jersey. 

(2) That during this said period of time you have as¬ 
sociated frequently with persons well-known to you to be 
Communists or fellow-travelers. 

(3) That during this said period of time you have be^n 
a constant reader of the Daily Worker. 

) 

(4) That during this said period of time you have made 
remarks derogatory to the Government of the United 
States and laudatory of the Government of Russia. 

I 

154 (5) That during this said period of time you 
have followed the Russian propaganda line in yo^ir 

conversations with your fellow postal employees and others. 

(6) That during this said period of time you frequently 
have attended Communist meetings. 

• • • 

This written notice of proposed action in your 

155 case is submitted to you in accordance with the pro¬ 
visions of Part II of Executive Order 9835 and 

Section 9 A of the Hatch Act, 18 U. S. C. 61 i. 
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156 Exhibit 10. Annexed to Affidavit of 

Roy C. Frank 

Post Office Department 
Washington, D. C. 

In the Matter of the Loyalty 

of Arnold Gerald Dowling, Loyalty Case No. 164 

Plainfield, New Jersey 

• • • 

(1) That you signed the Petition of the Communist 
Party for the November 5, 1940, New Jersey General Elec¬ 
tion for the Electors of President and Vice President, who 
were to vote for Earl Browder for President and James W. 
Ford for Vice President. 

(2) That for the past several years you have engaged 
in sympathetic association with persons well-known to you 
to be Communists or fellow-travelers. 

(3) That during the past several years you have at¬ 
tended meetings held by or sponsored by the Communist 
Party. 

(4) That for the past several years you have been ac¬ 
tive in the furtherance of the Communist movement in and 
around Plainfield, New Jersey. 

157 (5) That in your conversations with others you 
have followed the Communist line. 

• • • 

This written notice of proposed action in your 

158 case is submitted to you in accordance with the pro¬ 

visions of Part II of Executive Order 9835, Section 

14 of the Veterans’ Preference Act of 1944, and Section 
9 A of the Hatch Act, 18 U. S. C. 61 i. 

• • • 
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159 Exhibit 11, Annexed to Affidavit of 

Roy C. Frank 

Post Office Department 
Washington, D. C. 

i 

| 

In the Matter of the Loyalty 

of Lawrence Sarsfield Dowling, Loyalty Case No. 68 
Dunellen, New Jersey 

• * • 

(1) That for the past twelve years you have knowingly 
associated with well-known Communists or fellow- 
travelers. 

, 

(2) That in 1937 you attended meetings of the Amerii 
can League against War and Fascism, a subversive orf 
ganization. 

(3) That you have consistently defended Communist^ 
and Communism. 

(4) That you have stated that the Russian forni 

160 of government is better than the United States Gov¬ 
ernment. 

(5) That you have consistently praised the Russian 
Government and condemned the Government of the United 
States. 

(6) That in 1937 you received a letter from the Com¬ 
munist Party at Newark, New Jersey, which said letter 
was addressed to you as “Dear Comrade”. 

• # • 

This written notice of proposed action in you}: 

161 case is submitted to you in accordance with the pro¬ 

visions of Part II of Executive Order 9835 and Sec¬ 
tion 14 of the Veterans’ Preference Act of 1944. 

• # • 
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162 Exhibit 12, Annexed to Affidavit of 

Roy C. Frank 

Post Office Department 
Washington, D. C. 

In the matter of the Loyalty 

of Arthur Lowndes Drayton, Loyalty Case No. 442 

Philadelphia, Pennsylvania 

• * • 

(1) That since February, 1945 you have been a member 
of General Lodge No. 535, International Workers Order. 

(2) That during this said period of time you have fre¬ 
quently attended the meetings of the International Workers 
Order. 

(3) That during this said period of time you have been 
active in the affairs of the International Workers Order, 
serving on various committees of Lodge No. 535, distribu¬ 
ting literature, soliciting new members, and writing play¬ 
lets and verses therefor. 

(4) That in June 1947 you attended the Conven- 

163 tion of the General Lodges of the International 
Workers Order in New York City as a delegate from 

Lodge No. 535. 

© # • 

This written notice of proposed action in your 

164 case is submitted to you in accordance with the pro¬ 

visions of Part II of Executive Order 9835. 

• • • 
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165 Exhibit 13, Annexed to Affidavit of 

Roy C. Frank 

Post Office Department 
Washington, D. C. 


In the Matter of the Loyalty 
of Curtis Cassell Garvin, 
Cleveland, Ohio 


Loyalty Case No. Ip2 


• # • 

(1) That in 1936 or thereabouts and in 1943 or 1944 
you were President of the Cleveland Council of the Na¬ 
tional Negro Congress, a subversive organization. 

(2) That for the past twelve or more years you have 
been a member of the Communist Party, Cleveland, Ohip, 
with the exception of the period from May, 1944 to July, 
1945, during which time you were a member of the Coi)i- 
munist Political Association, Cleveland, Ohio. 


(3) That during this said period of time you have been 
active in Communist affairs and frequently have associ¬ 
ated with persons well known to you to be Communists. 

(4) That on February 18, 1944 you attended a meeting 
of a group of members of Shop Unit No. 14 Branch of t^ie 
Communist Party at Cleveland, Ohio. 


166 


(5) That in 1944 you held the position as Ed 
cational Director of Shop Unit No. 14, Branch 
the Communist Party of Cleveland, Ohio. 


n- 

Of 


(6) T ha t in 1941 you were a leader of a Branch of the 
St. Clair section of the Communist Party of Cleveland, 
Ohio. 
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Exhibit 13, Annexed to Affidavit of Roy C. Frank 

(7) That on April 14, 1944 yon attended a meeting of 
Shop Unit No. 14, Branch of the Commnnist Party, Cleve¬ 
land, Ohio. 

(8) That yon have been a member of the International 
Workers Order, a subversive organization, and on occa¬ 
sion attend the meetings of that organization. 

(9) That yon attended a meeting of Shop Unit No. 14 
of the Communist Party of Cleveland, Ohio held at the 
Cedar Central YMCA on February 27, 1944, under the 
guise of the meeting being sponsored by the International 
Workers Order. 

(10) That in July, 1945 you attended a Special National 
Convention of the Communist Political Association held at 
Fraternal Clubhouse, New York, New York. 

(11) That during the period of time mentioned in (2) 
hereof you followed the Communist propaganda line, and 
were a reader of the Daily Worker. 

• • • 

This written notice of proposed action in your 

167 case is submitted to you in accordance with the 
provisions of Part II of Executive Order 9835, Sec¬ 
tion 14 of the Veterans ’ Preference Act of 1944, and Sec¬ 
tion 9 A of the Hatch Act, 18 U. S. C. 61 i. 

• • • 
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168 Exhibit 14, Annexed to Affidavit of 

Roy C. Frank 

Post Office Department 

j 

Washington, D. C. 

In the Matter of the Loyalty 

of Lyndoors Ernest Grey, Loyalty Case N<}. 36 

Plainfield, New Jersey 

• # • 

(1) That in 1944 and 1945 you were a member of the 
Plainfield Club of the Communist Political Association at 
Plainfield, New Jersey. 

(2) That since 1945 you have been a member of the 
Communist Party at Plainfield, New Jersey. 

(3) That since 1944 you have associated frequently 
with persons well known to you to be Communists ^nd 
fellow-travelers. 

(4) That you consistently have made statements 

169 derogatory to the United States and laudatory! of 
the communistic form of government, and have fol¬ 
lowed consistently the Communist Party line of propa¬ 
ganda in your statements relative to the United States 
and Russia. 

(5) That you have defended the Communist Party. 

• • • 

This written notice of proposed action in y^>ur 

170 case is submitted to you in accordance with the pro¬ 

visions of Part II of Executive Order 9835 and Sec¬ 
tion 9 A of the Hatch Act, 16 U. S. C. 61 i. 

• • • 
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171 Exhibit 15, Annexed to Affidavit of 

Roy C. Frank 

Post Office Department 
Washington, D. C. 

In the Matter of the Loyalty 

of Raymond Lieberman, Loyalty Case No. 748 

Highland Park, Michigan 

• • • 

(1) That yonr name and address appeared on the active 
indices of the National Federation for Constitutional Lib¬ 
erties, 1410 H Street, N. W., Washington, D. C. 

(2) That during the past several years you have spoken 
in favor of, and have solicited funds for, the Michigan Civil 
Rights Federation, and have attended and spoken at meet¬ 
ings of the Federation. 

172 (3) That you have spoken in the defense of well- 
known Communists. 

(4) That you have solicited and approved donations to 
the American League for Peace and Democracy. 

(5) That during the past several years you have engaged 
in sympathetic association with persons well-known to you 
to be Communists or fellow-travelers, and have consist¬ 
ently followed the Communist Party line. 

• # • 

This written notice of proposed action in your 

173 case is submitted to you in accordance with the pro¬ 

visions of Part II of Executive Order 9835. 

• * • 
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174 Exhibit 16, Annexed to Affidavit of 

Roy C. Frank 

Post Office Department 


Washington, D. C. 


In the Matter of the Loyalty 

of John Christopher Lymas Loyalty Case No. 63$ 

Philadelphia, Pennsylvania 


(1) That for the past ten or more years you have beeij 
a member of the WC Branch, West Philadelphia Sectioi| 
of the Communist Party, except for a period of time when 
you were a member of the WC Branch, West Philadelphi4 
Section of the Communist Political Association. 


(2) That during this said period of time you were a 
member of the Daily Worker Press Club and a reader ofj 
the Daily Worker. 

(3) That for the past several years you havd 
175 been a member of the International Workers Ordeii 
and the National Negro Congress. 

(4) That on or about November 14, 1944 you attendedj 
a meeting of the Communist Political Association at 6023] 
Osage Avenue, Philadelphia. 


(5) That in August, 1945 you were a candidate for 
election to the District Committee of the Communist Party. 

I 

(6) That you attended a Communist meeting at the 
Pyramid Club, Philadelphia, at which meeting James Ford, 
one of the top communists, was present. 

i 

(7) That on or about February 14, 1944 you spoke at a 
meeting held under the auspices of the International Work¬ 
ers Order at the Commodore Hotel, Philadelphia. 
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Exhibit 16 , Annexed to Affidavit of Roy C. Frank 

(8) That in the spring of 1945 yon actively recruited 
new members for the International Workers Order. 

(9) That for the past fifteen or more years yon have 
been active in the National Negro Congress, and was a dele¬ 
gate to the National Convention of the National Negro 
Congress at Detroit, Michigan, about 1945. 

(10) That in November, 1944 you conducted a class at 
the Philadelphia School of Social Service and Art. 

(11) That during 1947 you attended a series of meet¬ 
ings at the Philadelphia School of Social Science and Art. 

(12) That you contributed money to the Span- 

176 ish Refugee Appeal of the Joint Anti-Fascist Refu¬ 
gee Committee. 

(13) That in 1946 you were a sponsor of the Civil 
Rights Congress, and was proposed for membership on the 
Executive Board of the Philadelphia Chapter of the Con¬ 
gress. 

% 

(14) That you have been active in the Negro Labor 
Victory Committee. 

(15) That during the past many years you have en¬ 
gaged in sympathetic association with persons well-known 
to you to be Communists or fellow-travelers, and you have 
followed the Communist Party propaganda line. 

• • • 

This written notice of proposed action in your 

177 case is submitted to you in accordance with the pro¬ 

visions of Part II of Executive Order 9835 and Sec¬ 
tion 9 A of the Hatch Act, 18 U. S. C. 61 i. 

• • • 
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Exhibit 17, Annexed to Affidavit of 
Roy C. Frank 


Post Office Department 
Washington, D. C. 

i 

In the Matter of the Loyalty 

of Henry McWright, Loyalty Case No. 542 

Cleveland, Ohio 


(1) That for the past ten or more years you have been 
a member of the Post Office Branch, Communist Paijty, 
Cleveland, Ohio, and have regularly attended its meetings. 

(2) That during this said period of time you 
179 have engaged in sympathetic association with per¬ 
sons well known to you to be Communists or fellciw- 
travelers, and have consistently followed the Communist 
Party propaganda line. 


This written notice of proposed action in your 
180 case is submitted to you in accordance with the pro¬ 
visions of Part II of Executive Order 9835, Section 
14 of the Veterans ’ Preference Act of 1944, and Section i A 
of the Hatch Act, 18 IJ. S. C. 61 i. 
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181 Exhibit 18, Annexed to Affidavit of 

Roy C. Frank 

Post Office Depabtment 
Washington, D. C. 

In the Matter of the Loyalty 

of Theodore Milner, Loyalty Case No. 352 

Cleveland, Ohio 

• • • 

(1) That for the past ten or more years you have been 
a member of the Post Office Branch of the Communist 
Party at Cleveland, Ohio, and have regularly attended its 
meetings. 

(2) That during this said period of time you have 
engaged in sympathetic association with persons well- 
known to you to be Communists or fellow-travelers, and 
have consistently followed the Communist Party propa¬ 
ganda line. 

(3) That you have been the Chairman of the said Post 
Office Branch of the Co mm unist Party, and have been ac¬ 
tive in its affairs. 

(4) That you have collected the dues of the members of 
the said Post Office Branch of the Communist Party. 

(5) That you have been a member of the Central 

182 Committee of the Communist Party of Cuyahoga 
County, Ohio, and have regularly attended its meet¬ 
ings. 

(6) That in 1944 you attended a meeting of the Ohio 
Communist Party leaders, at which time plans were dis¬ 
cussed for the then forthcoming State Convention of the 
Communist Party. 
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Exhibit 18 , Annexed, to Affidavit of Roy C. Frank, 

(7) That you urged the members of the Post Office 
Branch of the Communist Party to obtain more subscrip¬ 
tions to the Daily Worker. 

(8) That during the early part of 1944 you attendejl a 
meeting at the Communist Party Headquarters for jthe 
purpose of discussing the leadership within the Post Office 
Branch (Shop Unit No. 14) of the Communist Party. 

(9) That in 1943 you were a frequent visitor to the 
Co mmuni st Party Headquarters, Cleveland, Ohio. 

(10) That in the Fall of 1943 you were designated as [the 
Communist Party Organizer for the Post Office Worker^. 

(11) That on September 2, 1943 you attended a meet¬ 
ing of the Central Committee of the Communist Party at 
the Hotel Allerton, Cleveland, Ohio. 

(12) That on October 7,1943 you attended a Commuijiist 
Party Banquet in honor of Arnold Johnson. 

(13) That on November 20 and 21, 1943 you attended 
both sessions of the Ohio State Committee meeting of the 
Communist Party held at the Slovenian Hall, Cleveland, 
Ohio. 

(14) That during the past ten or more years you have 
attended numerous other meetings of the Communist Pa rty 
or meetings sponsored by the Communist Party. 

(15) That during this said period of time ^ou 
183 have been actively engaged in the sale of Comjnu- 
nist literature. 
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(16) That during this said period of time you have in¬ 
duced other persons to become members of the Communist 
Party. 

(17) That during this said period of time you have con¬ 
tributed sums of money to the Communist Party. 

(18) That for the past several years you have been a 
member of the International Workers Order, and have at¬ 
tended the meetings thereof at Cleveland, Ohio. 

• • • 

This written notice of proposed action in your 

183-A case is submitted to you in accordance with the pro¬ 

visions of Part II of Executive Order 9835 and Sec¬ 
tion 9 A of the Hatch Act, 18 U. S. C. 61 i. 

• • • 
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184 Exhibit 19, Annexed to Affidavit of 

Roy C. Frank 

Post Office Department 
Washington, D. C. 

In the Matter of the Loyalty 
of Morris Benjamin Moses, 

Philadelphia, Pennsylvania 

# # 


I 

Loyalty Case No. |)05 


(1) That for the past several years you have beeiji a 
member of the Jewish Peoples Fraternal Order, a branch 
of the International Workers Order, and for part of that 
time you have been the Financial Secretary of the Haym 
Salomon Lodge 572. 

(2) That during this said period of time you 

185 have engaged in sympathetic association with per¬ 
sons well-known by you to be Communists or fellow- 

travelers; that you have consistently followed the Com¬ 
munist Party propaganda line, and that you have been, in 
sympathy with the aims, purposes and doctrines of the 
Communist Party and of Soviet Russia. 

• • • 

This written notice of proposed action in your 

186 case is submitted to you in accordance with the pro¬ 
visions of Part II of Executive Order 9835 and Sec¬ 
tion 14 of the Veterans’ Preference Act of 1944. 


I 
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187 Exhibit 20, Annexed to Affidavit of 

Roy C. Frank 

Post Office Department 
Washington, D. C. 

In the Matter of the Loyalty 

of Ralph Pepper, Loyalty Case No. 714 

Philadelphia, Pennsylvania 

• • • 

(1) That for the past ten or more years you have been 
a member of the WC Branch, West Philadelphia Section 
of the Communist Party, except for a period of time in 1944 
and 1945 when you were a member of the WC Branch of 
the Communist Political Association. 

(2) That during this said period of time you en- 

188 gaged in sympathetic association with persons who 
were well-known to you to be Communists or fellow- 

travelers, and that you have consistently followed the 
Communist Party propaganda line. 

(3) That in 1947 your name and address appeared on 
the mailing list of the Philadelphia Council of American 
Soviet Friendship. 

(4) That for the past five or more years you have been 
a subscriber to and a reader of In Fact. 

(5) That for the past eight or more years you have been 
a member of the American League for Peace and Democ¬ 
racy. 

• • • 

This written notice of proposed action in your 

i 189 case is submitted to you in accordance with the pro¬ 

visions of Part II of Executive Order 9835, Section 
14 of the Veterans’ Preference Act of 1944, and Section 9 A 
of the Hatch Act, 18 U. S. C. 61 i. 

• • • 
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190 Exhibit 21, Annexed to Affidavit of 

Roy C. Frank 

. 

Post Office Department 
Washington, D. C. 

In the Matter of the Loyalty 

of Herbert Samuel Poison, Loyalty Case No. 565 

Detroit, Michigan 

• • • 

(1) That for the past several years you have been a 
member of the Communist Party, except for a period of 
time in 1944 and 1945 when you were a member of the 
Communist Political Association. 

(2) That during this time Communist meetings 

191 were held in your home, 1603 Carver Lane, St. 
Louis, Missouri. 

i 

(3) That during this time you were a subscriber to and 
a reader of the Worker. 

(4) That in October, 1945 you were on the East Side 
Membership Committee of the Communist Party at St. 
Louis, Missouri. 

(5) That during the past several years you have (en¬ 
gaged in sympathetic association with persons well-knpwn 
to you to be Communists or fellow-travelers, and have fol¬ 
lowed the Communist Party propaganda line. 

• • • 

This written notice of proposed action in ^our 

192 case is submitted to you in accordance with the pro¬ 

visions of Part II of Executive Order 9835 and Sec¬ 
tion 9 A of the Hatch Act, 18 U. S. C. 61 i. 

• • • 
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193 Exhibit 22, Annexed to Affidavit of 

Roy C. Frank 

Post Office Department 
Washington, D. C. 

In the Matter of the Loyalty 

of Benjamin Rice, Loyalty Case No. 519 

New York, New York 

• • • 

(1) That for the past several years you have consist¬ 
ently followed the Communist Party propaganda line, and 
have expressed yourself as in sympathy with the aims, pur¬ 
poses and doctrines of the Communist form of government. 

(2) That in 1940 you circulated Communist 

194 Nominating Petitions, and urged your fellow-em¬ 
ployees to vote for Communist candidates. 

(3) That in 1937 and 1938 you fought in Spain as a 
member of the International Brigade. 

(4) That you have regularly read the Daily Worker, 
and have passed your copy thereof to other persons, urging 
them to read it. 

(5) That for the past several years you have engaged 
in sympathetic association with persons well-known to 
you to be Communists or fellow-travelers. 

• • • 

This written notice of proposed action in your 

195 case is submitted to you in accordance with the pro¬ 

visions of Part II of Executive Order 9835 and Sec¬ 
tion 14 of the Veterans’ Preference Act of 1944. 

• • • 
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196 Exhibit 23, Annexed to Affidavit of 

Roy C. Frank 

Post Office Depabtment 
Washington, D. C. 

In the Matter of the Loyalty 

of William Delaney Ridgeway, Loyalty Case No. 567 
Philadelphia, Pennsylvania 

* # • 

(1) That for the past two or more years yon have been 
a member of the National Negro Congress at Philadelphia. 

(2) That in 1946 you were the Executive Secre- 

197 tary of the Philadelphia Chapter of the National 
Negro Congress, and were one of the organizers 

thereof. 

(3) That in May and June, 1946 you attended the Na¬ 
tional Convention of the National Negro Congress at De¬ 
troit, Michigan. 

(4) That you have regularly attended the meetings (of 
the Philadelphia Chapter of the National Negro Congress, 
and have been active in the affairs thereof. 

(5) That in 1947 you were the Treasurer of the Phila¬ 
delphia Chapter of the National Negro Congress. 

(6) That during the past two or more years you have 
engaged in sympathetic association with persons w6ll 
known to you to be Communists or fellow-travelers. 

• # • 

This written notice of proposed action in yopr 

198 case is submitted to you in accordance with the pro¬ 

visions of Part II of Executive Order 9835. 

i 

I 

• # • 
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199 Exhibit 24, Annexed to Affidavit of 

Roy C. Frank 

Post Office Depabtment 
Washington, D. C. 

In the Matter of the Loyalty 
of Joseph Daniel Robbins, also 

known as Joseph Daniel Rubenstein Loyalty Case No. 133 
and Joe Robbins, 

Cleveland, Ohio 

• • • 

(1) That for the past ten years or more you have 
been a member of the St. Clair Section of the Communist 
Party of Cuyahoga County, Ohio. 

(2) That on May 11,1941 you acted as a Division Mar¬ 
shal in the Mother’s Day Parade of the American Peace 
Mobilization, a subversive organization. 

(3) That in 1941 you were a contributor to the Ohio 
Committee for the Protection of Foreign Bom, a chapter 
of the American Committee For The Protection Of The 
Foreign Bom. 

(4) That you have been a contributor to the Joint Anti- 
Fascist Refugee Committee, a subversive organization. 

(5) That in 1940 you signed a petition to place the 
Communist Party on the Ohio State Ballot in the Novem¬ 
ber, 1940 elections. 


Exhibit 24, Annexed to Affidavit of Roy C. Frank 

j 

(6) That during the period of time stated in paragraph 
(1) hereof you frequently have associated with persons 
well-known to you to be Communists or fellow-travelers. 

I 

(7) That during this said period of time you have fol¬ 
lowed and have advanced the Communist propaganda l^ne. 

(8) That during this said period of time you have been 
a reader of “In Fact”, and have solicited subscriptions to 
said publication from your fellow postal workers. 

• « • 

This written notice of proposed action in ydur 
200 case is submitted to you in accordance with the pro¬ 
visions of Part II of Executive Order 9835, Section 
14 of the Veterans’ Preference Act of 1944, and Section 9 
A of the Hatch Act, 18 U. S. C. 61 i. 
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201 Exhibit 25, Annexed to Affidavit of 

Roy C. Frank 

Post Office Department 
Washington, D. C. 

In the Matter of the Loyalty 

of Louis Stovack, Loyalty Case No. 607 

Detroit, Michigan 

• # # 

(1) That for the past several years you have been a 
member of the Communist Party, and have been active in 
the affairs thereof. 

(2) That during this said period of time you 

202 have actively supported the Michigan Civil Rights 
Federation. 

(3) That on or about September 26, 1936 you attended 
a Liberty Ball sponsored by the Michigan Youth Congress, 
a branch of the American Youth Congress, held at the 
United States Naval Armory, Detroit. 

(4) That during the past several years you have en¬ 
gaged in sympathetic association with persons well-known 
to you to be Communists or fellow-travelers. 

• * • 

This written notice of proposed action in your 

203 case is submitted to you in accordance with the pro¬ 
visions of Part II of Executive Order 9835. 

• • • 








Exhibit 26, Annexed to Affidavit of 
Roy C. Frank 

Post Office Department 
Washington, D. C. 


In the Matter of the Loyalty 
of Vernon Cruit Thomas, 
Cleveland, Ohio 


Loyalty Case No. lL21 


(1) That for the past several years yon have been a 
member of the National Negro Congress at Cleveland, 
Ohio. 

(2) That in 1946 you attended the National Cpn- 
205 vention of the National Negro Congress held at De¬ 
troit, Michigan. 

i 

I 

(3) That for the past ten or more years you have En¬ 
gaged in sympathetic association with persons well-kno|wn 
to you to be Communists, and you have consistently fol¬ 
lowed the Communist Party propaganda line. 


This written notice of proposed action in yOur 
case is submitted to you in accordance with the pro¬ 
visions of Part II of Executive Order 9835. 
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207 Exhibit 27, Annexed to Affidavit of 

Roy C. Frank 

Post Office Depabtment 
Washington, D. C. 

In the Matter of the Loyalty 

of Bertram Alexander Washington, Loyalty Case No. 215 
Cleveland, Ohio. 

• • • 


(1) That for the past several years you have been a 
member of the National Negro Congress. 

(2) That for the past several years you have been a 
member of the Civil Rights Congress. 

(3) That for the past ten or more years you have been 
a member of Shop Branch Unit No. 14 (Post Office. 

208 Branch) of the Communist Party at Cleveland, Ohio, 
and have regularly attended its meetings . 

(4) That during this said period of time you have en¬ 
gaged in sympathetic association with persons well-known 
to you to be Communists or fellow-travelers, and have 
consistently followed the Communist propaganda line. 

(5) That you were a delegate to the National Negro 
Congress Convention at Detroit, Michigan in June, 1946. 

(6) That at this convention you were elected as a mem¬ 
ber of the Executive Board of the National Negro Con¬ 
gress. 

(7) That on or about February 27, 1944 you attended 
a meeting of the above mentioned Shop Branch Unit No. 
14 at 7615 Cedar Avenue, Cleveland, Ohio. 
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I 

I 

(8) That in August, 1946 you made a speech on the 
National Negro Congress before an American Youth tor 
Democracy Club at Cleveland, Ohio. 

• • • 

This written notice of proposed action in your 

209 case is submitted to you in accordance with the pro¬ 

visions of Part II of Executive Order 9835 and Sec¬ 
tion 9 A of the Hatch Act, 18 U. S. C. 61 i. 

• • • 


210 Exhibit 28, Annexed to Affidavit of 

Roy C. Frank 

Post Office Depabtment 
Washington, D. C. 

In the Matter of the Loyalty 
of Thomas Williams, Loyalty Case No. 4^1 

Cleveland, Ohio 

i 

(1) That for the past ten or more years you have be^n 
a member of the Frederick Douglas Lodge, International 
Workers Order, Cleveland, Ohio. 

(2) That in 1941 you were the Secretary of the safid 
Frederick Douglas Lodge. 

(3) That in 1943 you became the General Reb- 

211 resentative of the Cleveland City Central Committee 
of the International Workers Order from the said 

Frederick Douglas Lodge. 
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(4) That in 1943 you were a trustee of the said Fred¬ 
erick Douglas Lodge. 

(5) That in 1944 you were elected a delegate to the Na¬ 
tional Convention of the International Workers Order held 
in New Yofk City. 

(6) That for the past number of years you have been 
a member of the Post Office Branch of the Communist 
Party, Cleveland, Ohio. 

(7) That during this said period of time you were an 
active member of the said Post Office Branch of the Com¬ 
munist Party and regularly attended its meetings. 

(8) That during this said period of time you engaged 
in sympathetic association with persons well-known to you 
to be Communists or fellow-travelers, and you consistently 
followed the Communist Party propaganda line. 

• • • 

This written notice of proposed action in your 

212 case is submitted to you in accordance with the pro¬ 

visions of Part II of Executive Order 9835 and Sec¬ 
tion 9 A of the Hatch Act, 18 U. S. C. 61 i. 

• • • 
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Exhibit 29, Annexed to Affidavit of 
Roy C. Frank 

Post Office Department 
Washington, D. C. 

Loyalty Case No. 35 


In the Matter j 

°f \ 

James A. Bruno, Plainfield, New Jersey. 

- ♦ - 

Transcript of Proceedings 

Wednesday, July 28,1948, 

Plainfield, New Jersey. 

Pages 1 to 13, inclnsive. 

Respondent’s Exhibit No. 1, 
pages 1 to 11, inclusive. 


214 Post Office Department 

Washington, D. C. 

In the Matter of the Loyalty 

of James A. Bruno, Loyalty Case No. ^5 

Plainfield, New Jersey. 

I 

Transcript of Proceedings 

I 

The hearing in the above matter was held at Plainfield, 
New Jersey, on the 28th day of July, 1948, at 10:00 o’clock, 
a. m. 


Notice of Proposed Removal Action 


122 


Exhibit 29Annexed to Affidavit of Roy C. Frank 

This notice of proposed removal action is identical with 
Exhibit 6, Annexed to Affidavit of Roy C. Frank, printed 
herein at pages 90 to 91. 


218 (Answer filed by respondent.) 

Law Offices 
of 

Michael B. Atkins 

Rector 2-0570 
170 Broadway 
New York 7, N. Y. 

June 2, 1948. 

Post Office Department Loyalty Board 
E. B. Jackson, Chairman 
Room 4406 

Post Office Department 
Washington 25 D. C. 

Dear Sir: 

Referring to your undated communication entitled “In 
the matter of the Loyalty of James A. Bruno, Plainfield, 
New Jersey, Notice of Proposed Removal Action, Loyalty 
Case No. 35”; and in light of your telegram of June 1, 
1948, which reads “Reurtel May 27 request for extension 
of time denied answer must be postmarked by midnight by 
June 2,1948, E. B. Jackson, Chairman, Departmental Loy¬ 
alty Board”, which answered my telegram dated May 27th, 
requesting a 30 day extension of time I am hereby con¬ 
strained to notify you that I have been retained by Mr. 
Bruno to represent h i m in accordance with the authoriza¬ 
tion, an original copy of which is herewith enclosed. 
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In spite of the insufficient time which you have allowed 
me as Mr. Bruno’s attorney and representative and on his 
behalf I herewith make the following reply to your 
219 “Notice of Proposed Removal Action”. I cannpt 
understand how your Board can believe or charge 
that my client is a disloyal employee in light of his loxjig 
record of honorable employment in the Post Office; pis 
three year service in the Regular Army prior to com¬ 
mencing employment with the Post Office; and his enlist¬ 
ment and honorable service in the Navy during World 
War H. 

In addition to the foregoing and on behalf of Mr. Bruno, 
please take notice that I hereby contest the jurisdiction <pf 
your Board on the grounds hereinafter stated. 

Executive Order 9835, pursuant to which your Board 
is acting, is unconstitutional and the President exceeded 
his authority in issuing said order so that all acts per¬ 
formed thereunder are invalid: 


1. Executive Order 9835 is in violation of the reser¬ 
vation of non-delegated powers contained in tile 
Ninth and Tenth Amendments to the Constitution 
of the United States. 

2. Executive Order 9835 violates the Fifth Amend¬ 

ment to the United States Constitution in that jit 
abridges my client’s rights under the First 
Amendment to the Constitution contained in the 
Bill of Rights. j 

3. Executive Order 9835 violates the Fifth Amend¬ 
ment in that the order permits the Attorney Gen¬ 
eral to designate organizations as disloyal apd 
subversive without affording these organizations 
procedural due process of law. 

4. Executive Order 9835 is unconstitutional in that 
220 it fails to require confrontation of the accusers. 
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5. Executive Order 9835 is unconstitutional in that 
it places the burden of proof of innocence on the 
accused. 

6. Executive Order 9835 is invalid in that it adopts 
the unconstitutional theory of “ guilt by associa¬ 
tion” rather than “personal guilt”. 

For the foregoing reasons I respectfully urge that the 
Board be discharged and the charges against my client be 
removed and expunged from any files or records. 

I request that my client have an opportunity to be 
heard on these issues. 

Very truly yours, 

(Signed) Michael B. Atkins. 

Michael B. Atkins. 


MBA/rna 

Enc. 

(Enclosure.) 

I, James A. Bruno, residing at 601 East 2nd Street, 
Plainfield, New Jersey, do hereby retain Michael B. At¬ 
kins, Esq., and Albert L. Colloms, Esq., of 170 Broadway, 
New York 7, N. Y., as my attorneys and authorize them 
to represent me in any and all proceedings and matters 
concerning Post Office Department Loyalty Case No. 35, 
entitled “In the Matter of the Loyalty of James A. Bruno, 
Plainfield, New Jersey.” 


Dated: New York, N. Y. 
May 24th, 1948 


(Signed) James A. Bruno 
James A. Bruno 
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221 Proceedings 


Mr. Jackson: Let the hearing come to order. Thte 
Board makes the following appearances: I am E. B. Jack¬ 
son, Chairman of the Post Office Department’s Loyalty 
Board, on my left is Mr. Roy C. Frank, the Attorney 
Member of the Board, and on my right is Mr. Hugh E. 
Alford, the Alternate for the First Assistant Postmasteir 
General. And now, Mr. Atkins, w*e will ask you to makfe 
your appearance. 

Mr. Atkins: I am Michael B. Atkins, appearing fojr 
the employee, James A. Bruno, in Loyalty Case No. 35. 

Mr. Jackson: Mr. Brahm, will you make your appearj- 
ance. 

Mr. Brahm: I am Eugene J. Brahm, attorney in th^ 
Office of the Solicitor, Post Office Department, and hav^ 
been appointed as an attorney for the Loyalty Board. 

Mr. Jackson: Mr. Bruno? 

Mr. Atkins: I appear on behalf of my client. 

Mr. Jackson: The Board would like to know if youf 

• i • i 


client is here. 
Mr. Atkins: 
Mr. Jackson 
Mr. Atkins: 
Mr. Jackson 
Mr. Atkins: 


My client is not physically present. 

And if he expects to be here? 

He will not be here. 

Do you propose to call any witnesses ? 

I do not. 

Mr. Jackson: Shall I read the letter of charges 
222 and your client’s answer to them, Mr. Atkins? 

Mr. Atkins: I am prepared to waive the reading of 
the charges and the answer if they are incorporated in 
the record. 

Mr. Jackson: All right, that will be waived. 

Mr. Atkins: One question, Mr. Chairman. 

Mr. Jackson: Yes. 

Mr. Atkins: I presume that the charges are identical 
with the notice of proposed removal action received by m^ 
client on June 4th? 
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Mr. Jackson: That is correct, Mr. Atkins. 

Mr. Atkins: In that event I do stipulate to waive the 
reading of the charges. 

Mr. Jackson: And the answer I believe was filed by 
you. The letter of charges that you have mentioned and 
his reply form the basis for the case and inasmuch as you 
do not care to have them read we might proceed. You 
may pick up at this time if you care to. 

Mr. Atkins: Do I take it that the Government is not 
prepared to introduce any witnesses or any evidence in 
this case! 

Mr. Jackson: We do not propose to introduce any wit¬ 
nesses this morning. 

Mr. Atkins: If I may I would like to summarize the 
arguments contained in this brief, which I will offer as 
part of the record, to facilitate and expedite the hearing 
at this time. I don’t think it would be feasible to read 
the entire brief. Therefore, if I have the permission 
223 of the Board I will summarize the arguments, pro¬ 
vided this brief is accepted in the record. 

Mr. Jackson: I see no reason why the brief should not 
be accepted, and if you want the time to take care of the 
whole brief we are willing, and if you want to summarize 
it the Board will be agreeable to that. 

I would like to ask each of the Board members if they 
would like to make any comment on this procedure here. 

Mr. Atkins: If the Board is prepared to accept this 
brief in the record I will waive the reporting of the brief 
in the official transcript provided the Board will certify 
a copy of the brief which I now have.. I think that would 
facilitate the matter and would save considerable time. 

Mr. Jackson: Well, that will be done, Mr. Atkins. Mr. 
Brahm, would you care to make some comment on that ac¬ 
tion f 

Mr. Brahm: Well, it is immaterial to me what the 
Board wishes to do on that, but I thought perhaps that it 
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might be stipulated that the brief would be accepted apd 
copied into the transcript of this record. 

Mr. Jackson: Well, the brief will be accepted apd 
copied into the record. You may go ahead, Mr. Atkins. 

Mr. Atkins: Mr. Bruno, the subject employee in tjiis 
Loyalty Case No. 35, is presently employed by the Plain¬ 
field Post Office as a carrier. He has been so employed since 
1939. His service was interrupted however by virtue of 
his enlistment in the Navy where he saw active duj;y, 
224 and was honorably discharged. From 1936 to 1^39 
Mr. Bruno served in the Regular Army of the Unified 
States and was attached to the Signal Corps. The charges 
which were served upon Mr. Bruno do not in any way ire- 
fleet the honorable background of Mr. Bruno, nor do tl^ey 
in any way attribute to him any acts or conduct which in 
any way reflect upon his loyalty to the United States. It 
is significant that the Government in this hearing intends 
to introduce no evidence, to bring any witnesses to substan¬ 
tiate the charges served upon Mr. Bruno. I, therefore, 
contend on behalf of Mr. Bruno that the proceedings 
are invalid, improper, and that the charges should there¬ 
fore be dismissed since the Government is not preparted 
to carry the burden of proof against the accused em¬ 
ployee. 

For other reasons contained in the brief, which I will 
now summarize, I contend on behalf of my client, Mr. 
Bruno, that the Executive Order 9835, pursuant to whi ’ 
this hearing is held, is invalid and that the Board theref(J 
has no authority. I, therefore, request that the Board 
discharged and the charges against my client be dismissed. 

Executive Order 9835 is in violation of the reservation 
of the non-delegated powers contained in the Ninth aiid 
Tenth Amendments to the Constitution of the United States 
The President is without power or authority to promulgalte 
an executive order such as he has done in Executive Or^er 
9835. 


teh 

re 

be 
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225 Executive Order 9835 moreover violates the Tenth 
Amendment to the Constitution of the United States 

in that it abridges the employee’s rights under the First 
Amendment to the Constitution. 

Executive Order 9835 violates the Fifth Amendment to 
the Constitution in that it fails to require confrontation of 
the accusers. 

Executive Order 9835 is unconstitutional in that it im¬ 
poses a penalty based upon the theory of guilt by associa¬ 
tion since the charges served upon my client, Mr. Bruno, 
as I have previously stated, contain no specific charges 
of acts or conduct which would in any way affect my client’s 
loyalty to the Government of the United States; That the 
charges are merely based upon membership in and associa¬ 
tion with organizations which have been declared by the 
Attorney General to be subversive. This presumes a theory 
of guilt by association which has been denounced by the' 
highest court of Our Land. 

Executive Order 9835 further violates the Fifth Amend¬ 
ment in that it permits the Attorney General to designate 
organizations as disloyal and subversive without affording 
these organizations procedural due process of law. 

Executive Order 9835 further is unconstitutional in that 
it places the burden of proof of innocence upon the ac¬ 
cused. 

For these reasons it is submitted on behalf of the 
employee that the Board is without authority,'should be 
discharged, and the charges against the subject employee 
dismissed. 

226 Mr. Jackson: Thank you. 

Mr. Atkins: On behalf of Mr. Bruno, I hereby mak e 
a formal request for a copy of the transcript of these pro¬ 
ceedings. 
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Mr. Jackson: That transcript will be furnished, Afr. 
Atkins. 

Mr. Atkins: Thank you. 

Mr. Jackson: Mr. Brahm, do you have any commeut 
at this time? 

Mr. Brahm: I have no comment whatsoever to make.j 

Mr. Jackson: All right. Mr. Atkins, the Board wUl 
consider the arguments when we consider the case, jlf 
there is nothing further then the meeting is over. 

Mr. Atkins: May I offer this brief into the record? 

Mr. Jackson: This will be accepted and shall be marked 
Respondent’s Exhibit No. 1. 

(Brief on behalf of James A. Bruno, marked Respond¬ 
ent’s Exhibit No. 1, offered and received in evidence.) 

Mr. Jackson: Before we adjourn I would like to state 
for the record that the transcript will contain the letter of 
charges to the employee and the reply thereto; that will be 
reflected in the transcript. The notice referred to was the 
“Notice of Proposed Removal Action” in the matter bf 
the loyalty of James A. Bruno, Plainfield, New Jersey, and 
his reply thereto. 

(Whereupon, the hearing was adjourned.) 
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Roy C. Frank 

Post Office Department 
Washington, D. C. 

In the Matter of the Loyalty 
of James A. Bruno, 

Plainfield, New Jersey 


Loyalty Case No. 35 

Determination of the 
Postmaster General on Appeal 

A Notice of Proposed Removal Action under Part II 
of Executive Order 9835, and Section 14 of the Veterans’ 
Preference Act of 1944, was served personally on the re¬ 
spondent herein on May 3, 1948. The respondent filed his 
Answer with the Department Loyalty Board on June 3, 
1948, and requested a hearing. The respondent’s Answer 
did not deny the charges contained in the Notice of Pro¬ 
posed Removal Action, but challenged the jurisdiction of 
the Department Loyalty Board on constitutional grounds. 

Pursuant to the request of the respondent, the Depart¬ 
mental Loyalty Board held a hearing in this matter at 
Plainfield, New Jersey on July 28, 1948. The respondent 
was not personally present but was represented by coun¬ 
sel, Michael B. Atkins, 170 Broadway, New York, New 
York. The respondent presented no evidence to refute the 
charges contained in the Notice of Proposed Re- 
228 moval Action but rested his case on the submis¬ 
sion of a written brief dealing with constitutional ar¬ 
guments challenging the jurisdiction of the Departmental 
Loyalty Board. In accordance with the request of the 
respondent’s counsel, he was furnished with a copy of the 
transcript of the proceedings. 
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The Departmental Loyalty Board, after due consider¬ 
ation of the matter on the complete file, found that reason¬ 
able grounds exist to believe that the respondent is dis¬ 
loyal to the Government of the United States, and recom¬ 
mended that he be suspended during appeal. Pursuant) to 
such recommendation the respondent was suspended as 
of August 26, 1948. 

The respondent was served personally with a Notice 
of Determination and Recommendation of the Departmen¬ 
tal Loyalty Board on August 26, 1948. This Notice ^lso 
advised the respondent of his right to appeal to the Post¬ 
master General within fifteen (15) days from the date of 
receipt of the Notice. The respondent mailed his Nofice 
of Appeal to the Postmaster General on September 2, 
1948, which Notice of Appeal was received by the Post¬ 
master General on September 7, 1948. On October 15, 1948 
the respondent was advised that his appeal would be heard 
by the Postmaster General at 10 o’clock a.m., Monday, 
November 8, 1948, in the Office of the Postmaster Gen¬ 
eral, Post Office Department Building, Washington, D. i C. 

No appearance was made by the respondent. 

229 After due consideration of this matter on ihe 
complete file, I find that reasonable grounds exist to 
believe that the respondent is disloyal to the Government 
of the United States, and the findings and recommenda¬ 
tions of the Departmental Loyalty Board are affirmed, lie 
will remain in a suspended status pending appeal to tjhe 
Loyalty Review Board. 

Dated this 3rd day of January, 1948. 

I 

Jesse M. Donaldson, 
Postmaster General. 
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230 (Filed—August 2,1949) 

Action for a declaratory judgment and injunction. The 
plaintiffs are employees of the Post Office Department who 
sue in behalf of themselves and all others similarly situ¬ 
ated. The defendants are the Attorney General of the 
United States, the Postmaster General of the United States, 
and the members of the Civil Service Commission Loyalty 
Review Board. The plaintiffs seek a declaratory judg¬ 
ment adjudging as unconstitutional the President’s Execu¬ 
tive Order 9835, “Prescribing Procedures for the Adminis¬ 
tration of an Employees Loyalty Program in the Execu¬ 
tive Branch of the Government”. Plaintiffs further seek 
a permanent injunction against the enforcement of the 
Executive Order. On defendants’ motion to dismiss com¬ 
plaint, motion granted. 

Howard C. Wood of the Department of Justice and 
George Morris Fay, United States Attorney, and Ross 
O’Donoghue, Assistant United States Attorney, of Wash¬ 
ington, D. C., for the Defendants, for the motion. 

0. John Rogge and Murray A. Gordon of New York, 
N. Y., for the plaintiffs, opposed. 

231 Over a century ago the Supreme Court of the United 
States remarked in a celebrated case that for the 

courts to endeavor to control the day-to-day administra¬ 
tion of the Executive branch of the Government would be 
a source of serious mischief. The expediency, the desir¬ 
ability, and the policy of the President’s Loyalty Order 
may not be reviewed by the Court. The only question that 
this Court may consider is whether it is violative of the 
Constitution or the laws of the United States. 

The attack on the President’s Loyalty Order, the pur¬ 
pose of which is to establish a procedure for eliminating 
from the Government service those members of the per- 
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sonnel who are found to be either disloyal or bad security 
risks, may be divided into two aspects, one substantive and 
the other procedural. 

From the substantive point of view, the order is at¬ 
tacked as violative of the First Amendment of the Con¬ 
stitution of the United States, which prohibits the Con¬ 
gress from infringing upon freedom of speech. The First 
Amendment is one of the basic and fundamental rights of 
a citizen of the United States. No one would want to ^ee 
it whittled away in any manner, least of all this Couift. 

The question presented here, however, is not whether 
a citizen of the United States or any inhabitant of the 
United States has his freedom of speech infringed upon 
by the President’s Loyalty Order. The question is whether 
the President’s Loyalty Order interferes with the rights 
of Government employees as such. The Government 
232 has a perfect right to pick and choose its own Em¬ 
ployees, and it would have a perfect right, if it saw 
fit to do so, to get rid of them for making utterances, 
which they have a right to make under the Constitution. 
The Government may not imprison a person for making 
various utterances, but it may, if it sees fit to do so, dis¬ 
miss a Government employee who makes such utterances. 
As was said many years ago by Mr. Justice Holmes,; a 
great champion of personal rights, in McAuliffe v. The 
Mayor and Aldermen of New Bedford, 155 Massachusetts 
216, where a policeman who had been discharged from tihe 
service for improper utterances sought reinstatements 

“The petitioner may have a constitutional rigfht 
to talk politics, but he has no constitutional ri^ht 
to be a policeman.” 

It seems to the Court that it is limited, and its course 
is charted, by the decision of the Court of Appeals in Fried¬ 
man v. Schwellenbach, 159 Federal 2nd 22. This case is 
binding upon this Court. There Mr. Justice Miller, speak¬ 
ing for a unanimous bench, said: 
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“The United States has the right to employ such 
persons as it deems necessary to aid in carrying 
on the public business. It has the right to prescribe 
the qualifications of its employees and to attach 
conditions to their employment. The War Service 
Regulation which permits the removal from Fed¬ 
eral service of one concerning whose loyalty to the 
Government the Civil Service Commission enter¬ 
tains a reasonable doubt undoubtedly was reason¬ 
able and proper, and the making of it was well 
within the scope of the authority conferred on the 
Commission by the Act and the two Executive or¬ 
ders/ ’ 

The Court also says: 

“In these circumstances, the Commission’s find¬ 
ing is conclusive.” 

233 It is urged, however, that the decision of the Su¬ 
preme Court in United States v. Lovett, 328 U. S. 
303, should lead to a contrary result. In that case the 
Court had for consideration a provision of an appropria¬ 
tion act, the pertinent portions of which were as follows: 

“No part of any appropriation, allocation, or 
fund which is made available under or pursuant to 
this Act, or which is now or which is hereafter made 
available under or pursuant to any other Act, to 
any department, agency, or instrumentality of the 
United States shall be used to pay any part of the 
salary or other compensation for the personal serv¬ 
ices of” 

the three named individuals. 

There have been other occasions on which the Congress 
has included a proviso in an appropriation act that no 
part of the funds thereby appropriated shall be used to 
pay the salaries of a certain named person. The validity 
of such a provision has never been successfully attacked. 


Opinion 


In the Lovett case, however, Congress went further 
than that. It provided that no funds which might there¬ 
after be made available shall be used to pay the salaries 
of certain individuals. The Supreme Court quite naturally 
construed this provision as meaning that the named in¬ 
dividuals may never be employed by the United States 
Government in the future, and accordingly it held tljiis 
proviso unconstitutional as a Bill of Attainder. 

The Congress has no authority, under our tripartite 
division of the Government, to appoint persons to the 
Executive branch of the Government or to provide that 
certain named persons shall not be appointed by the Presi¬ 
dent. That would be an unconstitutional limitation 
234 on the President’s power of appointment, which is 
untrammeled under Article II of the Constitution. 

In this case, however, there is no proscription by the 
Congress. There is only a discharge of the employees 
from the Government of the United States—that is, the 
Executive branch—by the proper heads of the Executiye 
branch. The discharge of an employee is an Executive 
function. The Court feels, therefore, that the Lovett cajse 
does not bear upon the issues involved in the case at bhr, 
and that the case at bar is governed by the Friedman cape 
as well as by numerous other authorities which have h^ld 
time and time again that the courts have no power to re¬ 
view the action of an agency of the Executive branch |of 
the Government in separating one of its employees frcto 
the service. One of the latest cases in this Court on this 
point is Levine v. Farley, 70 Appeals D. C. 381. So mujjh 
for the substantive objections. 

The other objections are to the effect that they do n^>t 
accord due process to the employee before he is dischargejd. 
True, if the requirements of due process laid down by t^ie 
Fifth Amendment of the Constitution of the United Statfes 
were applicable to the discharge of a Government employee 
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from the service, this order would not comply with those 
requirements. The type of hearing contemplated by the 
order is not the type of hearing that is prescribed by the 
due process clause. But the requirements of the due pro¬ 
cess clause apply only to judicial proceedings and to pro¬ 
ceedings of a quasi-judicial nature. They do not apply to 
the employer-employee relationship as between the 
235 Government and its employees. An employer does 
not have to grant to his employees a formal trial, 
with all its pomp and circumstance, before discharging the 
employee. This applies equally as well to the United States 
as an employer. 

I have given considerable thought to this matter, and I 
feel that it would be futile and entirely unnecessary for 
me to examine the records of the hearings in these cases. 
To do so could accomplish nothing more than to satisfy 
my curiosity, if I had any, because I feel that as a Judge 
of this Court I have no authority to review the hearings 
in order to determine whether the hearings were fair or 
whether there was a basis in the evidence for the conclu¬ 
sion reached. A Government employee has no right to 
appeal to the courts from an order dismissing him from 
the service. I say so with the full realization of the fact 
that such a dismissal may have very serious and even deva¬ 
stating consequences to the employee in question. My 
conclusion is, however, that to review these orders would 
be beyond the scope of the authority of this Court, and, 
further, that the President’s Loyalty Order is valid and 
is not violative of any constitutional provision. 

For these reasons the Court will grant the motion of 
the defendants to dismiss the complaint. 


June 28, 1949 


Alexander Holtzoff, 
United States District Judge. 





137 


Order Granting Defendants’ Motion to Dismiss 

Complaint ; 

236 (Filed—July 5, 1949) 

This cause having come on for hearing on defendants’ 
motion to dismiss the complaint or, in the alternative, for 
summary judgment, and the Court having considered the 
complaint, the affidavits, the exhibits and the points and 
authorities submitted by the parties, and having he^rd 
the arguments of counsel, and having rendered its Oral 
opinion on the 28th day of June, 1949; in accordance with 
said opinion it is, by the Court this 5th day of July, 
1949, 

Ordered, Adjudged, and Decreed that the defendants’ 
motion to dismiss the complaint be and the same hereby 
is granted and the complaint is dismissed with prejudick 

A. H. 

At.FYA V TIFTf HoLTzoff 

Judge 

Presented by: 


N. A. C. 

Newell A. Clapp 

Acting Assistant Attorney General 
G. M. F. 

George Morris Fay 
United States Attorney 

Seen by: 

O. J. It., 

per DW 

0. John Rogge 
Attorney for the Plaintiffs 
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Notice of Appeal 

237 (Filed—July 22, 1949) 

Notice is hereby given this 18th day of July, 1949, that 
plaintiffs hereby appeal to the United States Court of 
Appeals for the District of Columbia from the order of 
this Court entered on the 5th day of July, 1949 in favor of 
defendants against said plaintiffs. 

0. John Rogge 
Attorney for Plaintiffs 
Office & Post Office Address 
401 Broadway 
New York 13, N. Y. 


902 20th Street, N. W. 
Washington 6, D. C. 
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The Statutes and Orders Involved. 

Summary of Argument. 

I—Each of the plaintiffs has standing to raise the 
constitutional and other questions presented by 
the complaint. 
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1. The right of a government employee not to 
be dismissed for reasons of race or religion jL8 


2. The right of a government employee not to 
be dismissed as disloyal without due process 

of law . ^0 

• 

3. The right of federal employees not to be 

dismissed and barred from federal employ¬ 
ment as disloyal for the exercise of First 
Amendment rights . <28 


II—It was error to dismiss the complaint. Upon the 
facts alleged in the Complaint, Executive Order 
9835 is Invalid. &1 
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Statement 

. 

This is an appeal, brought pursuant to Section 129| 
of Title 28 of the United States Code, by plaintiffs-appelj 
lants from an order by the United States District Court) 
for the District of Columbia dismissing the complaint upon 
a motion made under Rule 12(b) of the Federal Rules of 
Civil Procedure (J.A. 137). 

i 

The Complaint 

I 

The complaint sets forth a representative action brought 
by twenty-six employees of the Post Office Department 
on behalf of themselves and all other Federal employees 
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similarly situated challenging the constitutionality of Ex¬ 
ecutive Order 9835 and action taken thereunder by ap¬ 
pellees. The full text of the Order is annexed to the 
complaint as Exhibit “A” (J.A. 26-36). 

After appropriate jurisdictional recitals (Paragraphs 
“First” and “Second” (J.A. 3)), the complaint identifies 
the defendants-appellees: Tom C. Clark, Attorney General 
of the United States (Paragraph “Third” (J.A. 3)) 
(J. Howard McGrath was substituted for Tom C. Clark by 
an order of this Court, dated October 14, 1949); Jesse 
M. Donaldson, Postmaster General of the United States 
(Paragraph “Fourth ’’ (J.A. 3)); the Chairman and two 
other members of the Post Office Department Loyalty 
Board (Paragraph “Fifth” (J.A. 3)); and the Chairman 
and twenty-one other members of the Loyalty Review 
Board of the Civil Service Commission (Paragraph 
“Sixth” (J.A. 3-4)). 

The plaintiffs-appellants are Post Office clerks, delivery- 
men, etc., who have served in the Post Office Department 
in Cleveland, Detroit, New York, Philadelphia and Plain- 
field for periods ranging from a few months to close to 
thirty years (Paragraphs “Ninth” through “Thirty- 
Fourth” (J.A. 4-9)). 

Each of the aforesaid plaintiffs has received a written 
notice of proposed removal action from the Post Office De¬ 
partment Loyalty Board (Paragraphs “Seventh” (J.A. 
4) and “Forty-second” (J.A. 12-13)), which notice recites 
that “reasonable grounds exist for the belief that the 
[charged] employee is disloyal to the Government of the 
United States” (Paragraph “Forty-third” (J.A. 13)). 

The complaint describes the procedure pursuant to 
which said notices were issued. Established by Executive 
Order 9835, which was promulgated on March 21, 1947 
(Paragraph “Thirty-fifth” (J.A. 10)), it renders each 
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agency head responsible for a program to assure that “dis¬ 
loyal” civil service employees in his department are dis¬ 
missed (Paragraph “Thirty-sixth” (J.A. 10)). In the Pcjst 
Office Department, the defendant Donaldson appointed the 
defendants Jackson, Frank and Alford as the Post Of¬ 
fice Department Loyalty Board (Paragraph “Thirty-sev¬ 
enth” (J.A. 10)). Supervising and coordinating the aic- 
tivities of the Post Office Department Loyalty Board, as 
well as of the various agency loyalty boards, is the Civil 
Service Commission Loyalty Review Board which also acts 
as the final reviewing board concerning agency dismissals 
on loyalty grounds (Paragraph “Thirty-eighth”, “Thirty- 
ninth” (J.A. 10-11)). 

The standards for the determination of “loyalty” are 
set out in detail in Part V of the Order and in Paragraph 
“Forty-first” of the complaint (J.A. 11-12). Ostensibly 
to implement the foregoing standards, the defendant Toin 
C. Clark prepared lists of proscribed organizations without 
notice or hearing to any listed organization; those lists 
were thereafter publicly released (Paragraph “Fortieth” 
(J.A. 11)). j 

The proposed removal notice received by each plaintiff 
was issued allegedly under the authority of the foregoing 
program (Paragraphs “Forty-second” (J.A. 12-13) aifd 
“Forty-third” (J.A. 13)). None of the aforesaid notices 
alleged that the proposed removal was predicated upofi 
any of the affirmative acts or actions inimical or contrary 
to the best interests of the United States Government 
specified in Sections 2a-2c of Part V of the Order; instead 
each such notice 

“. . . recites either membership in, affiliation witjb 
or sympathetic association with designated organiza¬ 
tions; and/or association with named or unnamed 
individuals alleged to be communists, communist 
sympathizers, or fellow-travelers; and/or sympathy 

t 
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with the adherence to communism or the Communist 
Party line; and/or the reading, subscription to or 
distribution of certain named books, papers, maga¬ 
zines or book clubs” (Paragraph “Forty-fourth” 
(J.A. 13)). 

The complaint alleges, and defendants have not denied 
or controverted that: 

“None of the plaintiffs herein have at any time ad¬ 
vocated the overthrowal or performed any acts, or 
conspired or attempted to perform any acts to over¬ 
throw- the Government of the United States, or to 
deny to other persons the rights under the Constitu¬ 
tion of the United States, by force or violence or 
in any other manner.” (Paragraph “Forty-fifth” 
(J.A. 13)). 

The complaint thereafter proceeds to enumerate the ad¬ 
ministrative status of the various cases at the time the suit 
was filed: three of the plaintiffs had requested, but not yet 
received, a hearing (Paragraph “Forty-sixth” (J.A. 13- 
14)); fourteen had requested and received a hearing before 
the Post Office Department Loyalty Board, but no decision 
had yet been rendered in their cases (Paragraph “Forty- 
seventh” (J.A. 14)); five of the plaintiffs had been sus¬ 
pended pending an appeal from an adverse decision from 
the Post Office Department Loyalty Board to the Post¬ 
master General Donaldson (Paragraph “Forty-eighth” 
(J.A. 14)); three of the plaintiffs had been suspended after 
a hearing before the Post Office Department Loyalty Board 
and pending an appeal to the defendant Donaldson (Para¬ 
graph “Forty-ninth” (J.A. 14-15)); and one of the plain¬ 
tiffs, James A. Bruno, had been suspended after exhausting 
his appeal to the Postmaster General (Paragraph “Fif¬ 
tieth” (J.A. 15)). 

The complaint alleges that the foregoing action of the 
defendants has caused irreparable damage to the plaintiffs 



»- 

o 


and all other Federal Government employees similarly 
situated in that 

1 ‘Those plaintiffs who have been suspended haVe 
thereby been deprived of valuable property rightp; 
and their ability to obtain other employment has 
thereby been seriously impaired for the reason thjat 
the stigma of a determination of disloyalty hks 
prejudicially affected their economic status and their 
ability to earn a livelihood. All the plaintiffs herein 
as well as all other federal employees who have 
received notices of proposed removal on charges <t»f 
disloyalty, have thereby been villified and subjected 
to public shame, disgrace, ridicule, and obloquy which 
has seriously prejudiced their reputation and stand¬ 
ing in the community and among their friends. A[ll 
of the plaintiffs herein as well as all federal govern¬ 
ment employees similarly situated have suffered seri¬ 
ous and irreparable injury in that Executive Order 
No. 9835, on its face and as applied, has acted as a 
prior restraint upon and inhibited their exercise of 
their constitutional rights of freedom of 
press, assembly, religion and assembly.’’ 
graph “Fifty-first” (J.A. 15-16)). 

The foregoing injurious action of the defendants is al¬ 
leged to be arbitrary, capricious and unlawful in that it is 
unsupported by any evidence and unwarranted by the facts 
(Paragraph “Fifty-second” (J.A. 16)). 

I 

The action of the defendants is further alleged to be 
unlawful and unconstitutional for the following reasons: | 

1. The Executive Order inflicts penalties for th^ 
exercise of First Amendment rights, although there 
is no danger, clear and present or otherwise, to jus¬ 
tify the Order (Paragraph “Fifty-third A” (J.A,. 
16 )); 

2. The Executive Order acts as a prior restraint 
on the exercise of the First Amendment rights of 
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plaintiffs “as well as all present and prospective 
civil servants” although there is no danger, clear 
and present or otherwise, to justify the Order (Para¬ 
graph “Fifty-third B” (J.A. 17)); 

3. The Executive Order has no reasonable or ra¬ 
tional basis, nor is it a reasonable or rational means 
for accomplishing a constitutional objective (Para¬ 
graph “Fifty-third C” (J.A. 17)); 

4. The Executive Order has been construed and 
applied so as to discriminate wilfully and intention¬ 
ally against Negroes and Jews, and those active and 
militant in combatting religious and racial discrimi¬ 
nation in the Post Office Department (Paragraph 
4 ‘Fifty-third D’’ (J.A. 18)); 

5. The Executive Order inflicts punishment on 
the basis of past acts and associations which were 
legal and permissible when performed (Paragraph 
“Fifty-third E” (J.A. 18)); 

6. The Executive Order attempts to grant power 
which is exclusively judicial in nature to the Execu¬ 
tive branch of the Government (Paragraph “Fifty- 
third F” (J.A. 18-19)); 

7. The Executive Order attempts to usuro powers 
not specifically delegated to the Federal Government 
(Paragraph ‘‘Fifty-third G” (J.A. 19)); 

8. The Executive Order establishes standards in 
conflict with those set up by the Congress for the 
removal of federal employees on grounds of disloy¬ 
alty (Paragraph “Fifty-third H” (J.A. 19)); 

9. The standards employed in the Executive 
Order are so vague and indefinite as to be incompre¬ 
hensible as a guide to government employees, and 
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incapable of impartial administration by the defend¬ 
ants (Paragraph “Fifty-third I” (J.A. 19)); and 

10. The Executive Order deprives plaintiffs of 
their liberty and property without procedural dqe 
process of law in that the charges are vague and gen¬ 
eral; plaintiffs have been unable to obtain specifica¬ 
tions by way of a bill of particulars; there has beep 
no disclosure of the derogatory sources or of the 
derogatory information against the charged enj- 
ployee; charged employees are assumed to be guilty 
of the charges made; charged employees possess nb 
compulsory process power; the hearings are closed!; 
determinations are made upon evidence not part of 
the record or otherwise disclosed to the charged emi- 
ployees; determinations are made upon the basis o£ 
association and without regard to personal guilt or 
innocence; and the charged employees are bound b^ 
the designation of organizations by the Attorney 
General, although said employees are afforded ncj> 
opportunity to participate in the hearing or proceedj- 
ings whereby such designation is considered (Paraf 
graph “Fifty-third J” (J.A. 19-23)). 

Upon the foregoing allegations the complaint prays fof 
a declaration that the Executive Order is unconstitutional; 
and for appropriate temporary and permanent injunctive 
relief. 

I 

Defendants 7 Motions 

Defendants moved to dismiss the complaint and for sumn 
mary judgment on the grounds that none of the plaintiffs, 
with the possible exception of Bruno, had exhausted hisj 
administrative remedy; that since all of the procedural re¬ 
quirements had been met in the case of Bruno, there can be 
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no judicial review of the correctness of the executive deter¬ 
mination even in his case; that none of the constitutional 
objections raised has any merit; and that no claim upon 
which relief can be granted has been stated against the 
defendant Tom C. Clark (J.A. 37). In support of the fore¬ 
going motions the defendants submitted the affidavit of 
Harry B. Mitchell, President of the United States Civil 
Service Commission (J.A. 38-51), and the affidavit of the 
defendant, Roy C. Frank, one of the members of the Post 
Office Department Loyalty Board (J.A. 63-77). 

The status of the various plaintiffs at the time of and 
according to Frank’s affidavit was as follows: five of the 
plaintiff employees submitted answers to the charges but 
did not request hearings and were suspended upon an ad¬ 
verse determination; fifteen of the plaintiffs had requested 
and had hearings but no decision had yet been rendered 
therein; four plaintiffs had requested hearings and had 
been suspended following an adverse determination; one 
plaintiff had been cleared by the Post Office Loyalty Board 
after a hearing; and one plaintiff had been dismissed after 
a hearing and appeals through the Civil Service Commis¬ 
sion Loyalty Board (J.A. 66-76). 


The Decision Below 

(Reported at 84 F. Supp. 964) 

The Court below rejected defendants’ contention con¬ 
cerning the alleged failure of plaintiffs to exhaust their 
administrative remedies. Judge Holtzoff reasoned that 
since, as conceded, at least one plaintiff had exhausted his 
administrative remedies in this representative class action, 
the plaintiffs have “standing to sue” (see transcript of 
oral argument before Z>. J. Holtzoff at pp. 5-6, 61-62). 
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Thereafter the motion to dismiss was granted principally 
on the grounds that while ‘‘The Government may not im¬ 
prison a person for making various utterances, ... it nfay, 
if it sees fit to do so, dismiss a Government employee -vidio 
makes such utterances ’’ (J.A. 133) for alleged disloyalty— 
even if occasioning “devastating consequences to the Em¬ 
ployee in question” (J.A. 136)—and such dismissal n^ed 
not comply with due process requirements since, according 
to the Court below, those requirements “do not apply to 
the employer-employee relationship as between the Govern¬ 
ment and its employees” (J.A. 136). By an order dafed 
July 5, 1949 the Court below dismissed the complaint for 
the foregoing reasons (J.A. 136) but did not rule upon fhe 
defendants ’ motion for summary judgment. 


The Statutes and Orders Involved 

1. Executive Order 9835 (12 Fed. Reg. 1935): 

See Exhibit “A” attached to complaint (J.^. 
26-36). I 

2. Hatch Act, Section 9A (Act of Aug. 2, 1939, c. 4^0, 
§ 9A, 53 Stat. 1148, 5 U. S. C. A. § 118j): 

“(1) It shall be unlawful for any person ejn- 
ployed in any capacity by any agency of the Federal 
Government, whose compensation, or any part there¬ 
of, is paid from funds authorized or appropriated by 
any Act of Congress, to have membership in afiy 
political party or organization which advocates tjbe 
overthrow of our constitutional form of government 
in the United States. 

(2) Any person violating the provisions of this 
section shall be immediately removed from the posi¬ 
tion or office held by him, and thereafter no part fc>f 
the funds appropriated by any Act of Congress fbr 
such position or office shall be used to pay the coria- 
pensation of such person.” 
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Summary of Argument 

Upon the facts alleged in the complaint this Court has 
jurisdiction to inquire into the constitutional and other 
questions raised by the complaint. As this is a repre¬ 
sentative action, the conceded fact that one of the plaintiffs 
has exhausted his administrative remedy gives the class he 
represents standing to sue. Moreover since the alleged 
administrative remedy available is constitutionally inade¬ 
quate and since, further, the Executive Order by its very 
existence and even prior to its enforcement acts as a re¬ 
straint on the exercise of First Amendment rights, none 
of the plaintiffs is required to exhaust the administrative 
remedies made available by the Executive Order before 
challenging the validity of the Order. Nor is this Court 
precluded from considering the constitutional questions 
raised herein on the grounds that plaintiffs have no abso¬ 
lute property right in government employment. Irrespec¬ 
tive of the nature of the plaintiffs’ property right in their 
government jobs, United States v. Lovett, 328 U. S. 303, 
establishes that the dismissal and proscription from federal 
employment of the plaintiffs under the Executive Order 
constitutes punishment. A government employee may not 
be dismissed and proscribed from federal employment as 
disloyal, and thereby punished, for reasons of race or reli¬ 
gion, nor may he be thus punished without a full, fair and 
open hearing, nor may he be thus punished for the exercise 
of First Amendment rights where, as is here alleged, there 
is no clear and present danger to justify such dismissal 
Since upon the facts as alleged in the complaint the Execu¬ 
tive Order does discriminate against plaintiffs in their 
federal employment for reasons of race and religion, and 
concededly subjects plaintiffs to dismissal without a fair 
hearing, and does expose plaintiffs to dismissal and pro¬ 
scription from federal employment as disloyal for the 
exercise of First Amendment rights in an innocuous fashion, 






it was error to dismiss the complaint on motion. Moreover, 
the Executive Order violates the principle of separation 
of powers in that it permits the Executive to exercise 
powers which under the Constitution are vested exclusively 
in the Judiciary. And, finally, the Executive Order is jin 
violation of the Fifth Amendment to the United Statjes 
Constitution for the reason that the operative standards 
in the Order are so vague and nebulous that they are in¬ 
capable of comprehension by those subject to the sanctions 
of the Order. In thus establishing vague standards, the 
Executive Order accords the administrators of the Ordbr 

0 

an unlimited discretion with respect to the regulation pf 
First Amendment rights in violation of the First Amend¬ 
ment as construed by the Supreme Court. 

For all of the foregoing reasons, the Executive Order 
is invalid and it was error to dismiss the complaint and 
thereby preclude plaintiffs from offering evidence to estab¬ 
lish and sustain the allegations of the complaint. 


I 


Each of the plaintiffs has standing to raise the con¬ 
stitutional and other questions presented by the com¬ 
plaint. 

I 

Various preliminary contentions were made by defend¬ 
ants below which would foreclose or limit this Court froin 
a consideration of the substantive constitutional and other 
questions raised by the complaint. In order that those ques¬ 
tions may be reached, considered and adjudicated in accord¬ 
ance with the duty of this Court to decide such questions 
where they are properly presented (Cohens v. Virginia, 6 
Wheat. 264, 404; N. M. U. v. Herzog, 78 F. Supp. 146, 164^, 
those preliminary contentions will be treated and disposed 
of at the outset. I 
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A. 

The defendants have asserted that with the possible 
exception of the plaintiff Bruno, the plaintiffs are barred 
from relief because they have failed to exhaust their ad¬ 
ministrative remedies. This contention is based upon the 
premise that with the exception of Bruno none of the plain¬ 
tiffs have prosecuted an appeal through the Loyalty Review 
Board of the Civil Service Commission. Under the defend¬ 
ants’ theory only those employees whose dismissal for loy¬ 
alty reasons has been upheld by the Civil Service Commis¬ 
sion Loyalty Review Board could complain in a court of 
law of the unconstitutional and discriminatory action here 
alleged. 

It is undisputed and evidently conceded that a justici¬ 
able controversy arose in the case of each plaintiff when he 
received his proposed removal notice. United Public Work¬ 
ers v. Mitchell, 330 U. S. 75, 91, 92.; cf. J. A. F. R. C. v. Clark, 
et al., -App. D. C.-, Fed. 2d . That justi¬ 

ciable issue is ripe for consideration by this Court even if 
plaintiffs did not exhaust an administrative remedy which, 
as alleged and as hereinafter demonstrated (see pp. 40-50 
infra ) is wholly inadequate and constitutionally defective. 
The failure to exhaust a proceeding so lacking in fairness 
and due process as to afford a party no opportunity ade¬ 
quately to present the facts or otherwise to defend his 
rights is immaterial; there is no need to resort to a statu¬ 
tory administrative proceeding if, as here, it can be said 
“in advance of resort to the statutory proceeding that it is 
incapable of affording due process to petitioners”. Yakus 
v. United States, 321 U. S. 414,435. The failure to exhaust 
an administrative appeal or procedure which is a mere for¬ 
mality is no bar to judicial action ( Levers v. Anderson, 326 
U. S. 219; United States v. Abilene, 265 U. S. 274, 280-282); 
nor is it necessary, prior to recourse to equity, to exhaust 
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any administrative proceeding which is inherently unfair 
or incapable of providing the relief sought ( Montana Na¬ 
tional Bank of Billings v. Yellowstone County of The State 
of Montana, 276 U. S. 499; Hillsborough Township v. Crom¬ 
well, 326 U. S. 620; Wallace v. Hines, 253 U. S. 66; Smi\h 
v. Illinois Bell Telephone Company, 270 U. S. 587; Ogden 
City v. Armstrong, 168 U. S. 224). And it has been ex¬ 
pressly held that one who complains of racial discrimina¬ 
tion (Paragraph “Fifty-third D” (J.A. 18)) need not ex¬ 
haust the administrative remedy available before the veify 
agency which is the instrument of that discrimination. 
Steele v. Louisville & Nashville Railroad Company, 323 
U. S. 192, 206, 207; Tunstall v. Brotherhood, etc., 323 U. 
210, 213, 214. 

Moreover it is decisive that the plaintiffs attack, and 
complain of, not only the action taken by the defendants 
with respect to each particular plaintiff, but also of the 
effect of the Executive Order on its face. In Paragraph 
“Fifty-first” it is alleged 

“. . . All of the plaintiffs herein as well as all fed¬ 
eral government employees similarly situated have 
suffered serious and irreparable injury in that 
Executive Order #9835, on its face and as applied, 
has acted as a prior restraint upon and has inhibited 
their exercise of their constitutional rights of free¬ 
dom of speech, press, assembly, religion and associa¬ 
tion” (J.A. 16). 

and again at Paragraph “Fifty-third B”, it is recited 

j 

“. . . Executive Order #9835, on its face and as 
applied by the defendants, has acted as a prior re¬ 
straint upon the freedom of thought, speech, press|, 
assembly, religion and association of plaintiffs 
herein as well as all present and prospective civil 
servants” (J.A. 17). 
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It can hardly be denied that the mere presence of the 
Executive Order, aside from its enforcement in any par¬ 
ticular case, acts as a prior restraint. The present or 
prospective civil servant can ill afford and does not dare 
to speak, read, write, or indeed, believe or think anything 
which may be construed by some loyalty board as evidence 
of disloyalty. 

“. . . Men may differ widely as to what loyalty to 
our country demands; and an intolerant majority, 
swayed by passion or fear, may be prone in the 
future, as it has often been in the past, to stamp 
as disloyal opinions with which it disagrees.’* 
(Schaefer v. United States, 251 U. S. 466, 495 
(Brandeis, J., concurring)). 

“. . . Of late years, the Government is using its 
power as never before to pry into their (federal 
employees) lives and thoughts upon the slightest 
suspicion of less than complete trustworthiness. It 
demands not only probity but unquestioning ideo¬ 
logical loyalty. ... We cannot expect every clerk 
and messenger in the great bureaucracy to feel so 
secure as to put his dependence on the Government 
wholly out of mind. I do not doubt that the Gov¬ 
ernment employees as a class possess a normal in¬ 
dependence and fortitude. But we have grounds to 
assume also that the normal proportion of them are 
subject to that very human weakness, especially dis¬ 
played in Washington, which leads men to *... crook 
the pregnant hinges of the knee where thrift may 
follow fawning’ ”. (Frazier v. United States, 335 

U. S. 497, 514, 515 (Jackson, J., dissenting)). 

The present or prospective civil servant who exercises 
First Amendment rights under threat and risk of dismissal 
and stigmatization for disloyalty is obviously restrained in 
the exercise of those rights by the very presence and exist¬ 
ence of the Executive Order. 



15 


Where a statute or regulation which is attacked for 
unconstitutionality has the effect, even prior to enforce¬ 
ment, of impairing constitutionally protected rights by its 
very existence, there is no need to exhaust any procedures 
or remedies established for the enforcement of that 
before recourse may be had to the courts. 

“Another exception to the exhaustion requirement 
is made where the very existence of the statute with¬ 
out more is said to affect and injure the complain¬ 
ant. Under these circumstances a litigant need not 
wait for the threatened enforcement nor seek relief 
through administrative channels, but may at once in¬ 
voke the assistance of equity/* Berger, “Exhaus¬ 
tion of Administrative Remedies”, 48 Yale Law J. 
980, 1000. 

The rule is best illustrated by the following holding in 
Euclid v. Ambler Realty Company, 272 U. S. 365, 386: 

“A motion was made in the court below to dismiss 
the bill on the ground that, because complainant (ap¬ 
pellee) had made no effort to obtain a building per¬ 
mit or apply to the zoning board of appeals for relief 
as it might have done under the terms of the ordi¬ 
nance, the suit was premature. The motion was 
properly overruled. The effect of the allegations qf 
the bill is that the ordinance of its own force oper¬ 
ates greatly to reduce the value of appellee’s lands 
and destroy their marketability for industrial, corji- 
mercial and residential uses; and the attack is di¬ 
rected, not against any specific provision or provi¬ 
sions, but against the ordinance as an entirety. As¬ 
suming the premises, the existence and maintenance 
of the ordinance, in effect, constitutes a present inva¬ 
sion of appellee’s property rights and a threat to 
continue it. Under these circumstances, the equitable 
jurisdiction is clear. See Terrace v. Thompson, 2q3 
U. S. 197, 215; Pierce v. Society of Sisters, 268 U. 9 . 
510, 535.” 
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Accordingly, it has been uniformly held that where, as here, 
injury is suffered as the result of the consequences caused 
by the existence of a statute or a rule or regulation, then 
the validity thereof may be challenged without awaiting 
enforcement or exhausting administrative remedies. Penn¬ 
sylvania v. West Virginia, 262 U. S. 553, 593, 594; Carter v. 
Carter Coal Cory., 298 U. S. 238, 287; Columbia Broadcast¬ 
ing System v. United States, 316 U. S. 407; Varney v. Ware- 
hime, 147 Fed. 2d 238, cert. den. 325 U. S. 882; Eazen v. 
Hawley, 66 App. D. C. 266, 86 Fed. 2d 217, 222, cert. den. 
299 IT. S. 613; Darger v. Hill, 76 Fed. 2d 198, 199; Yarnell 
v. Hillsborough Packing Company, et al., 70 Fed. 2d 435, 
438; McDermott v. Bradford, 10 F. Supp. 661, 665. And 
it is particularly appropriate that the foregoing doctrine 
be applied in the instant case where the rights affected are 
First Amendment rights. Thus, cognizant of the fact that 
the mere existence of a statute impairing First Amendment 
rights restrains the exercise of such rights, even prior to 
the enforcement of the statute, the Supreme Court tests 
such statutes on their face rather than in terms of the par¬ 
ticular facts involved. See 61 Harvard Law Review 1208- 
1215. And it has been explicitly stated by the Supreme 
Court that the mere existence of a statute affecting First 
Amendment rights “results in a continuous and pervasive 
restraint on all freedom of discussion that might reason¬ 
ably be regarded within its purview’’ ( Thornhill v. Ala¬ 
bama, 310 U. S. 88, 98). 

Any further doubts as to the inapplicability of the doc¬ 
trine of the exhaustion of administrative remedies are com¬ 
pletely removed when it is considered that several of the 
plaintiffs have been and remain suspended without pay and 
that one of the plaintiffs has been dismissed after an ad¬ 
verse determination by the Civil Service Commission Loy¬ 
alty Review Board. The dismissed employee obviously has 





exhausted his remedies. And those plaintiffs who have b^en 
suspended after appeal to the Postmaster General ^nd 
whose only appeal is to the Civil Service Commission Loy¬ 
alty Review Board, have the same right to resort to judi¬ 
cial process as that plaintiff who has exhausted his appeal 
through the Loyalty Review Board. The Loyalty Review 
Board has only the advisory power to recommend clearance 
or dismissal (Executive Order 9835, Part II, Sectior^ 3 
(J.A. 30); Part III, Section la (J.A. 31)) and it has b^en 
held by the Supreme Court that there is no necessity to ex¬ 
haust an appeal to a body which has such an advisory power 
only. United States Alkali Association v. United States, ^25 
U. S. 196, 210. Consequently when the defendants concede 
that Bruno has exhausted his administrative remedies and 
has standing to raise the various constitutional questions, 
they thereby not only also concede the standing of thqse 
plaintiffs whose suspension has been upheld by the Post¬ 
master General but, since this is a representative action, tjhe 
standing of all the plaintiffs herein and all other federal 
employees similarly situated. 


The second delimiting proposition urged by defendants, 
and the proposition accepted below, is that there is no 
property right to a federal position and no absolute liberty 
to work for the Government and, therefore, that plaintijffs 
cannot complain that they are being charged with, sus¬ 
pended or dismissed as “disloyal’* for reasons of rape, 
color or religion, or for the exercise of First Amendment 
rights, or without due process of law. According to this 
contention, plaintiffs cannot complain of the lack of d^ie 
process in or the reasons for the defendants* action since 
the action of defendants did not result in the loss to 
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plaintiffs of a legally enforceable property right.* As the 
complaint alleges (1) racial and religious discrimination 
in the administration of the Executive Order; (2) failure 
to accord plaintiffs due process of law; and (3) unjustifi¬ 
able abridgement of First Amendment rights by the Execu¬ 
tive Order, the foregoing contention will be considered 
separately in connection with each of these three main 
aspects of the complaint. 


1. The right of a government employee not to be 

dismissed for reasons of race or religion. 

Whether or not any of the plaintiffs or any federal em¬ 
ployee has an absolute property right in his job, he has 
the right not to be discriminated against therein for rea¬ 
sons of race or religion. It is violative of due process of 
law to limit or prohibit economic pursuits on the basis of 
race, color or religion, whether by means of explicit terms 
in a statute ( Oyama v. California, 332 U. S. 633; Taka- 
Jiashi v Fish & Game Comm., 334 U. S. 410; cf. Truax v. 
Raich, 239 U. S. 33) or by means of the discriminatory en¬ 
forcement of a statute valid on its face (Yick Wo v. Hop¬ 
kins, 118 U. S. 356). And no agency of government— 
whether executive, legislative, judicial ( Shelley v. Kramer, 
334 IT. S. 1), or even a private group clothed with statutory 
power ( Steele v. Louisville & A. R. R. Co., 323 U. S. 192; 

# While it is clear that there is no absolute and vested property right in 
a federal office (Crenshaw v. United States, 134 TT. S. 99: Taylor v. Beckham, 
178 TJ. S. 548), it is doubtful whether it can plausibly be asserted that there 
is no property right or interest of any nature in a government position. If a 
government employee were to be injured and disabled as a result of negligence, 
the negligent party could not avoid liability for the loss of federal employ¬ 
ment caused by his negligence on the grounds that the federal employee had 
been deprived of nothing of any value; and it is obvious that a federal 
employee has such a property right in his employment as would entitle him 
to equitable relief against the action of an individual restraining or impairing 
the employee’s ability to continue in his employment. Whether a government 
employee can be said to have a property right in his employment depends, 
in the last analysis, upon the context in which it is necessary to determine the 
existence of the right. 
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Tunstall v. Brotherhood, etc., 323 U. S. 210; Betts v. tfas- 
ley, 169 P. 2d 831, 161 Kan. 459)—may practice such dis¬ 
crimination or lend its sanction or auspices thereto, gov¬ 
ernment qua employer is not excepted from the foregoing 
constitutional limitation imposed upon every aspect of gov¬ 
ernmental action. Thus the Constitution expressly indi¬ 
cates that religious discrimination may not be practiced 
with respect to federal employment (Art. VI, cl. 3), w|hile 
in United Public Workers v. Mitchell, 330 U. S. 75, the Su¬ 
preme Court declared at page 100: 

11 Appellants urge that federal employees are pro¬ 
tected by the Bill of Rights and that Congress piay 
not 4 enact a regulation providing that no Republican, 
Jew or Negro shall be appointed to federal office, or 
that no federal employee shall attend Mass or ifake 
any active part in missionary work’. None wquld 
deny such limitations on congressional power.’’ 

This language is in conformance with the earlier observa¬ 
tions of Mr. Justice Cardozo in People v. Crane, 214 Nj Y. 
155, aff’d 239 U. S. 195, that with respect to public employ¬ 
ment the Government “may not by arbitrary discrimijna- 
tions having no relation to the public welfare, foster ^he 
employment of one class of its citizens and discourage ^he 
employment of others” (214 N. Y., at 161), nor may J;he 
Government otherwise “discriminate against its citizens 
on the ground of faith or color” {id., 167). Plainly ^he 
existence of any absolute property right to governmental 
employment is no prerequisite to the well-established con¬ 
stitutional right not to be discriminated against in sikch 
employment for reasons of faith or color. 
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2. The right of a government employee not to be 
dismissed as “disloyal” without due process of 
law. 

It is exceedingly dubious whether the right to a hearing 
and due process of law depends upon the existence of an 
absolute and vested property right. In L. B. Wilson, Inc. 
v. F. C. C. y 83 App. D. C. 176, 170 Fed. 2d 793, this Court 
held that a broadcast licensee is constitutionally entitled 
to participate in any hearing or proceeding wherein his 
license may be modified by the issuance of a license to 
another station. And similarly this Court has held that the 
revocation of mailing privileges may not be constitution¬ 
ally effected without notice and hearing to the interested 
parties. Pike v. Walker, 73 App. D. C. 289, 121-Fed. 2d 37, 
38, 39, cert. den. 314 U. S. 625; Walker v. Popcnoe, 80 App. 
D. C. 129,149 Fed. 2d 511. 

“The doctrine that privileges may be taken away or 
adversely affected without giving their holders an 
opportunity to be heard on disputed adjudicative 
facts is pernicious. To allow administrative officials 
summarily to destroy a profitable business when ad¬ 
judicative facts are denied is unsound government. 
A procedure which is unfair for inflicting a penalty 
is not rendered fair by using it to withdraw a bene¬ 
fit. Happily, the pervasive judicial indulgence in 
conceptualism about privileges is largely limited to 
language and is decisive of relatively few cases.’* 
Davis, “The Requirement of Opportunity to be Heard 
in the Administrative Process”, 51 Yale Law Jour¬ 
nal, 1093,1141,1142; see also, ibid., at 1118-1125, and 
particularly page 1124 n. 118; Gellhorn, Administra¬ 
tive Law (1st ed. 1940) pp. 372-382. 

It is not surprising, therefore, that it has been held that a 
letter carrier employed by the United States Government 
may not be deprived of his employment without a hearing. 
United States v. Postmaster of Buffalo, 221 Fed. 687; see 
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also Bordk v. Biddle, 78 App. D. C. 374, 141 Fed. 2d 278, 
281, cert. den. 323 U. S. 738. 


It is unnecessary, however, to establish that no federal 
employee may be dismissed without a hearing or otherwise 
to inquire into the precise nature of the property interest 
which a federal employee has in his job. For irrespective 
of the right to a hearing of a government employee iki the 
ordinary dismissal situation, where the employee is charged 
with and suspended or dismissed on “loyalty” grounds he 
is entitled to notice and hearing. 

Each of the plaintiffs here has been charged with dis¬ 
loyalty based upon association with an organization which 
the Attorney General has designated as “subversive” (see 
Paragraph “Fourty-fourth” (J.A. 13)). In fact, each pro¬ 
posed removal notice has printed, as distinct from the ijyped 
portion thereof, the following: “information has beejn re¬ 
ceived which indicates that you have been and that yop are 
affiliated or sympathetic with an organization, association 
or combination of persons designated by the Attorney Gen¬ 
eral as subversive and on the basis of this evidence reason¬ 
able grounds exist for belief that you are disloyal t<j> the 
Government of the United States” (see J.A. 87, 88). It 
appears then that the charges herein and the proposed re¬ 
moval notices are predicated exclusively upon association 
with “subversive” organizations. Removal for such rea¬ 
son is a removal predicated upon the Congressional stand¬ 
ards established in Section 9A of the Hatch Act (see page 
9 supra for the provisions of Section 9A). 


That the proposed removal of the various plaintiffs is 
predicated upon the foregoing Congressional standards is 
made abundantly clear not only by the circumstance that 
each of the proposed removals is expressly and exclusively 
based upon association with a “subversive” organization, 
but further upon the circumstance that Executive Order 
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9835 itself recites that it is based upon Section 9A of the 
Hatch Act (see J.A. 26). The Civil Service Commission 
Loyalty Review Board has indicated its understanding that 
charges and dismissals under Executive Order 9835 involve 
the application and enforcement of the standards of Sec¬ 
tion 9A of the Hatch Act (see Exhibit VIII, pp. 16-17, an¬ 
nexed to affidavit of Mitchell). Indeed, this Court has held: 

“The Executive Order exhibits a proper effort by 
the President to carry out the provisions of Section 
9A. It is an exercise of his power as head of the 
executive branch of government to protect the civil 
service from disloyal and subversive elements. . . . 
His directions contained in the Executive Order 
lay down the method he has chosen to discharge 
his duty in carrying out the objects and purposes 
of Section 9A and the Civil Service Act.” (J . A. 
F. R. C. v. Clark, App. D. C. , ; 

Fed. 2d , .) 

Consequently, the proposed removal notices in the instant 
case are made pursuant to a Congressional standard.* 
Under such circumstances removal cannot be effected with¬ 
out notice and hearing for where it is proposed to remove 
an employee for cause prescribed by statute then notice and 
hearing must be accorded. 

“. . . where causes of removal are specified by 
Constitution or statute, as also where the term of 
office is for a fixed period, notice and hearing are 
essential.” Reagan v. United States, 182 U. S. 419, 
425. 

“Under the provision that the officer might be 
removed from office at any time for inefficiency, 
neglect of duty, or malfeasance in office, we are of 
opinion that if the removal is sought to be made for 

* In the event that it should be considered that the proposed removals are 
predicated upon a different standard from that in Section 9A of the Hatch 
Act then the Order is invalid as an effort to establish standards different from 
those prescribed by the Congress. United States v. Perkins, 116 U. S. 483; 
Humphrey’s Executor v. United States, 295 U. S. 602. 






those causes, or either of them, the officer is entitled 
to notice and a hearing. . . . Various state courts 
have also held that, where an officer may be removed 
for certain causes, he is entitled to notice and a 
hearing. See Dullam v. Willson, 53 Mich. 392, 40|.; 
Page v. Hardin, 8 B. Mon. 668, 672; Willard r $ Appeal, 
4 R. I. 597; Com. ex rel. Bowman v. Slifer, 25 Pa. 23, 
28; State ex rel. Atty. Gen. v. Hawkins, 44 Ohio Sjt. 
98, 114; Biggs v. McBride, 17 Or. 640, 650; Ham y. 
Boston Bd. of Police, 142 Mass. 90.” Shurtleff y. 
United States, 189 U. S. 311, 313, 314. 


The plaintiffs herein are therefore entitled to notice a 
hearing in connection with any charge based on association 
with “subversive” organizations. 



Aside from the right to a hearing because their pro¬ 
posed removal is predicated upon a Congressional stand¬ 
ard, plaintiffs are also entitled to notice and hearing undqr 
the doctrine and holding of United States v. Lovett, 32^ 
U. S. 303. In that case the Congress passed an appropri^- 
tion statute which provided that no salary or compensation 
should be paid to three named individuals. The statute was 
enacted after the Congress had determined that those indi¬ 
viduals entertained “subversive” beliefs and engaged in 
“subversive” associations. The Court, in an opinion writ¬ 
ten by Mr. Justice Black, held that statute to be invalid od 
the grounds that the statute 


“. . . clearly accomplishes the punishment of name^ 
individuals without a judicial trial. The fact that 
the punishment is inflicted through the instrumen¬ 
tality of an Act specifically cutting off the pay of 
certain named individuals found guilty of disloyalty, 
makes it no less galling or effective than if it had 
been done by an Act which designated the conduct 
as criminal. ... The effect was to inflict punishmenjt 
without the safeguards of a judicial trial and ‘de^ 
termined by no previous law or fixed rule. ’ The Con^ 
stitution declares that that cannot be done either by 


24 


a state or by the United States.” (328 U. S., at 316- 
317). 

The plain import of the decision and the foregoing language 
was that one cannot be dismissed from federal employment 
on grounds of “disloyalty”, and thereby punished, without 
the safeguards and guaranty of due process of law. For 
the Court considered that 

“This permanent proscription from any opportunity 
to serve the Government is punishment, and of a 
most severe type.” (328 U. S., at 316). 

Unless it be said that the executive branch of the Gov¬ 
ernment may do that which the Congress may not, that is, 
brand an individual as “disloyal” and dismiss and bar him 
from federal employment without a fair hearing and trial, 
the ruling in Lovett squarely and precisely dictates that 
the plaintiffs herein are entitled to a fair hearing as to the 
disputed question of their loyalty. Upon such hearing the 
Government owes to each plaintiff the following obligation: 

“. . . he must be clearly informed of the charge 
against him, the law which he is charged with violat¬ 
ing must have been passed before he committed the 
act charged, he must be confronted by the witnesses 
against him, he must not be compelled to incriminate 
himself, he cannot twice be put in jeopardy for the 
same offense, and even after conviction no cruel and 
unusual punishment can be inflicted upon him” (328 
U. S., at 317-318). 

It would be anomalous if in the face of the multiple con¬ 
stitutional procedural safeguards imposed upon judicial or 
legislative action which results in a stigmatizing official 
judgment (see United States Constitution, Article I, §§ 3 
(cl. 6, 7), 9 (cl. 3), 10 (cl. 1); Article III, § 2 (cl. 3); Amend¬ 
ment V; Amendment XIV, § 3), the executive branch, which 
is governed by the due process clause of the Fifth Amend- 
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ment, could find and brand an individual as “disloyal ’ 9 
without affording that individual the minimum elements 
comprised within the concept of due process of law. Eiery 
aspect of the action taken under the Executive Ordep is 
quasi-judicial if not wholly judicial in nature (see pp. 35- 
37 infra ) and they plainly dictate the applicability of the 
safeguards implicit in the due process requirements of the 
Fifth Amendment. The determination of political ortho¬ 
doxy is vulnerable to sufficient abuse without removing ftom 
that determination the proper restraint imposed by a full, 
fair and open hearing. The ruling and rationale of Lovett 
require that the loyalty of federal employees be prdbed 
and ascertained only by means of a judicial trial or,j its 
due process equivalent, a full and fair administrative hear¬ 
ing. 

The learned judge below held that the vice of the statjute 
in Lovett was that it violated “our tripartite division of the 
Government” (J.A. 135) in that “the permanent proscrip¬ 
tion” by the Congress of the named individuals from fu¬ 
ture federal employment imposed “an unconstitutional lim¬ 
itation on the President’s power of appointment” (J|.A. 
135) and he therefore concluded that Lovett was here inap¬ 
plicable since here “there is no proscription by the Con¬ 
gress ” (J.A. 135). Appellants respectfully submit that the 
Trial Court was in error in construing Lovett to hold fhe 
Act of Congress there involved invalid as an infringement 
of the Presidential appointment power and thus distinguish¬ 
ing Lovett from the case at bar. For the Supreme Cohrt 
expressly stated in Lovett that it was not deciding the ques¬ 
tion whether Congress had encroached upon the executive 
power (328 U. S., at 307). Nor can Lovett be distinguished 
as involving a proscription from future federal employment 
more permanent than the bar to such future employment 
imposed under the Executive Order. The named individ¬ 
uals in Lovett were to be paid “no salary or compensation 
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.. . out of any monies then or thereafter appropriated . . . 
unless they were prior to November 15, 1943 again ap¬ 
pointed to jobs by the President with the advice and con¬ 
sent of the Senate” (328 U. S., at 305), while any employee 
dismissed under Executive Order 9835 may “thereafter” 
receive “no part of the funds appropriated by any act of 
Congress” for the position from which the employee was 
removed (Hatch Act, Section 9A(2), 5 U. S. C. A. § 118j(2)). 
Indeed, as it is required that “there shall be a loyalty in¬ 
vestigation of every person entering the civilian employ¬ 
ment of any department or agency of the executive branch 
of the Federal Government” (Executive Order 9835, Part 
1 (1)), it is clear that an employee dismissed pursuant to 
Executive Order 9835 is effectually banned from any future 
federal employment. Consequently, since plaintiffs here 
are subject to action at least as drastic in immediate and 
prospective effect as that inflicted upon the named individ¬ 
uals in Lovett it follows that plaintiffs here, as the named 
individuals in Lovett, may not be charged, dismissed and 
barred from future federal employment as disloyal except 
by a procedure which comports with the requirements of 
due process. 

Nor is the impact of Lovett upon the instant case at¬ 
tenuated by the suggestion that the Government qua em¬ 
ployer is no more obliged than a private employer “to 
grant to his employee a formal trial, with all its pomp and 
circumstance, before discharging the employee” (J.A. 136) 
as “disloyal.” To the extent that the complaint herein 
spells out a cause of action in libel, it may be expected that 
defendants will dispense with the analogy between private 
and governmental employers for while such a cause of ac¬ 
tion would lie if a private employer discharged an em¬ 
ployee as “disloyal” to the United States, government of¬ 
ficials enjoy immunity from liability in damages for state¬ 
ments made in the course of their duties. Spalding v. Vilas, 
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161 U. S. 483; Glass v. Ickes, 73 App. D. C. 3, 117 Fed. hd 
273, cert. den. 311 TJ. S. 718. The more fundamental objec¬ 
tion to the analogy, however, inheres in the circumstance 
that as the Government does not cease to exercise its 
special powers and prestige qua employer neither does it 
cease to be subject to the limits imposed upon governmental 
action by the Constitution. Thus as Government qua em¬ 
ployer enjoys powers and immunities denied to private em¬ 
ployers (see, e.g. y United States v. United Mine Workers 
of America, 330 U. S. 258), Government qua employer is 
deemed bound by the limitations of the Constitution (sie, 
e. g., United States v. Lovett, supra), and the prohibitions 
of the Bill of Rights (United Public Workers v. Mitchell, 
330 U. S. 75, 95, 100), including the prohibition that Gov¬ 
ernment qua employer may not discriminate on grounds pr 
race or creed (see pp. 18-19, supra, although apart 
from statute private employers are not subject in law to 
any of the foregoing limitations. The full answer to the 
suggested analogy between the private employer and the 
governmental employer is, then, that the Constitution de¬ 
fines and delimits governmental action not private action. 
Consequently, this Court is bound not by the rights of | a 
private employer vis-a-vis his employees but by the deter¬ 
mination in Lovett that the United States .Government, qt^a 
employer or otherwise, may not inflict the grave punisjh- 
ment of dismissing and barring an individual from federal 
employment except in a manner which complies with tpe 
requirements of the due process clause of the Fifth Amend¬ 
ment. 


j 

I 
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3. The right of federal employee* not to be dis¬ 
missed and barred from federal employment as 
disloyal for the exercise of First Amendment 
rights. 

The classic formulation of the contention that govern¬ 
ment employees may with impunity be dismissed for the 
exercise of First Amendment rights is that quoted and re¬ 
lied upon by the Court below: 

“The petitioner may have a constitutional right to 
talk politics, but he has no constitutional right to be 
a policeman.” McAulifJe v. Mayor & Alderman of 
New Bedford, 155 Mass. 216, 220. 

If this formulation is valid, then it provides the constitu¬ 
tional basis for relegating those millions of persons em¬ 
ployed by the federal, state and local governments to sec¬ 
ond-class citizenship. For the power asserted is not predi¬ 
cated upon whether the policeman talks politics which cre¬ 
ate any danger or risk to the nation. Instead, as the Court 
below stated, “The Government has a perfect right ... to 
get rid of them [government employees] for making utter¬ 
ances which they have a right to make under the Constitu¬ 
tion” (J.A. 133) (emphasis added). Thus the Court below 
has held that any First Amendment activity, no matter how 
innocuous, may be a sufficient occasion for dismissal in the 
exclusive and unlimited discretion of the executive. 

Moreover, if the formulation relied upon below is valid 
then it can be stated, with equal logic, that “the petitioner 
may have a constitutional right to be a Republican, Jew or 
Negro, but he has no constitutional right to be a police¬ 
man”; the full import of the decision below is, then, that 
without regard to the limitations contained in the First, 
Fifth, Ninth or Tenth Amendments to the United States 
Constitution, the Government may dismiss a government 
employee for the manner in which that employee has exer- 





cised rights guaranteed to him under the First Amendment, 
including freedom of speech, press, assembly, association 
and religion. It is therefore no exaggeration to stat^ that 
such a doctrine would relegate every civil service employee 
to the status of second-class citizenship. 

Fortunately the doctrine relied upon by the Trial (feourt 
is unsound both in reason and in law. 

I 

The basic error in the doctrine thus invoked and applied 
below is that it is predicated upon a non-existent dichotomy 
—it assumes that dismissal from governmental emplojy for 
thought or expression is a phenomenon apart and distinct 
from the freedom of thought and expression of thp dis¬ 
charged employee or of other affected government employ¬ 
ees. Only upon such an assumption could it be concluded 
that “since there is no constitutional right to be a police¬ 
man”, dismissal for the exercise of the “constitutional 
right to talk politics” does not invade that constitutional 
right. Indeed, if dismissal for “talking politics” jwere 
separate from and did not impair such talking, the conclu¬ 
sion would follow. But the complaint alleges (J.A. 15j-17), 
and it is patently the fact, that to dismiss and bar federal 
employees from government employment as “disloyal” for 
the exercise of constitutional rights does impair or abridge 
those rights. The civil servant presented with the Hob¬ 
son’s choice of speaking his mind freely on political matters, 
associating with persons without regard to their beliefs or 
affiliations, reading any matter which may be of interest to 
him; and dismissal and proscription from federal employ¬ 
ment as disloyal, suffers a grave abridgment of his First. 
Amendment rights. For the degree of caution and discre¬ 
tion normally attributable to civil service employees assures 
that the civil servant subject to loyalty investigations and 
purges will not indulge in the freedom of thought and ex¬ 
pression contemplated by the First Amendment. 
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In United States v. Lovett, 328 U. S. 303, it was held 
that dismissal and proscription from federal employment 
on the grounds of “disloyalty’’ constitutes punishment. 
Consequently the plaintiffs here and all other federal em¬ 
ployees similarly situated who are subject to dismissal and 
proscription for the manner in which they have exercised 
their right to freedom of speech, press, assembly, associa¬ 
tion and religion, are thereby subject to punishment based 
upon the exercise of their First Amendment rights. As the 
First Amendment prohibits “subsequent punishment’’ 
predicated upon the exercise of First Amendment rights 
as well as the “previous restraint” of such rights ( Thorn¬ 
hill v. Alabama, 310 U. S. 88, 101, 102), it necessarily fol¬ 
lows that the action of the defendants here complained of 
involves the abridgment of First Amendment rights. The 
fact that the punishment inflicted is dismissal and proscrip¬ 
tion rather than a direct prohibition of the exercise of First 
Amendment rights is immaterial so long as the punishment 
is predicated upon and has the effect of abridging First 
Amendment rights. For “it is the character of the right, 
not of the limitation, which determines” whether the First 
Amendment is applicable. Thomas v. Collins, 323 U. S. 516, 
530; see also Near v. Minnesota ex rel. Olson, 283 U. S. 697, 
708, 709. 

Any further controversy concerning whether First 
Amendment rights are abridged by and First Amendment 
standards are applicable to a dismissal under Section 9A(2) 
of the Hatch Act—the provisions of which govern dismis¬ 
sals under Executive Order 9835—is terminated by the hold¬ 
ing of the Supreme Court in United Public Workers v. 
Mitchell, 3.30 U. S. 75. It was there squarely held that dis¬ 
missal from federal employment under Section 9A(2) of the 
Hatch Act for the exercise of First Amendment rights con¬ 
stitutes “a measure of interference ... with what otherwise 
would be the freedom of the civil servant under the First, 
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Ninth and Tenth Amendments” (330 U. S., at 95). No 
punishment or prohibitions or restraints other than disnjiis- 
sal under Section 9A(2) were before the Court in Mitchell; 
and that single circumstance was deemed sufficient to af¬ 
ford the employee subject to dismissal standing to raise the 
validity of the Hatch Act with respect to the First, Filfth, 
Ninth and Tenth Amendments. The Supreme Court has 
thus manifested its recognition, in contrast with the doc¬ 
trinaire formulation relied upon by the Court below, t^iat 
dismissal from federal employment for the exercise of 
First Amendment rights constitutes an interference with 

I 

those rights and, further, that such dismissal is invalid and 
cannot be sustained unless it comports with constitutional 
requirements. It is therefore appropriate and necessary 
for this Court to determine whether the abridgments of 
plaintiffs’ First Amendment rights here complained of ex¬ 
ceed the prohibitions contained in that Amendment. 


It was error to dismiss the complaint. Upon the 
facts alleged in the Complaint Executive Order 9835 
is Invalid. 

I 

Defendants moved to dismiss the complaint, or, in the 
alternative, for summary judgment (J.A. 37). The Coilirt 
below granted the motion to dismiss with prejudice and 
did not reach the motion for summary judgment (J.A. 13f). 
Accordingly the allegations of the complaint must be 
assumed to be true for the purposes of this appeal. United- 
States ex rel. Jump v. I ekes, 73 App. D. C. 141, 117 F^d. 
2d 769, cert. den. 313 U. S. 575; Iversen v. United States, 
63 F. Supp. 1001 (D.D.C.). With the scope of the factual 
inquiry thus defined, the sufficiency of the various aspects 
of the complaint may be considered. 
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A. 

Upon the facts as alleged in the complaint Executive 
Order 9835 violates the Fifth Amendment to the United 
States Constitution in that defendants have wilfully and 
intentionally administered the order in such a manner as 
to discriminate against Jews, Negroes and those active and 
militant in combatting racial and religious discrimination. 

Paragraph “Fifty-third D” of the complaint alleges: 

“D. Defendants herein have construed and applied 
Executive Order #9835 in such a manner as to dis¬ 
criminate against certain religious and racial 
minority groups. Upon information and belief, of 
all Post Office employees who have received pro¬ 
posed removal notices under Executive Order #9835, 
in excess of 50% are Negroes, and more than 30% 
are Jewish; of the thirty-four (34) Post Office em¬ 
ployees in Cleveland who have received such notices, 
twenty-eight (28) are Negro, four (4) are Jewish; 
and of the forty-one (41) Post Office employees in 
Philadelphia who have received such notices, twenty 
(20) are Jewish and twelve (12) are Negro. In ad¬ 
dition to discriminating as aforesaid against Negroes 
and Jews, defendants Donaldson, Jackson, Frank 
and Alford, and/or their agents, have wilfully, in¬ 
tentionally and deliberately pressed charges under 
Executive Order #9835 against those Post Office 
employees who have been most active and militant in 
combatting racial discrimination in the Post Office 
Department” (J.A. 18). 

As the Fifth Amendment to the United States Constitu¬ 
tion prohibits intentional discrimination in government em¬ 
ployment on the basis of race or color (see pp. 18-19 
supra ), the foregoing allegations in the complaint, which 
are uncontrovertible upon this appeal, are adequate to 
sustain the sufficiency of the complaint. 
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The opinion of the Court below contains no reference 
to or disposition of the aforesaid paragraph “Fifty-th^rd 
D” of the complaint. Instead, upon the argument of tihe 
motion the Court suggested that the percentages recited in 
Paragraph “Fifty-third D” might be attributable to cauges 
other than discrimination and at one point the learned 
Trial Judge stated: 

I 

“It may be, and very likely or very probably is the 
case, that more people of the particular group hap¬ 
pen to have been mislead by some propaganda—by 
some radical propaganda” (Hearing on motion fto 
dismiss, p. 43). 

The “probability” thus referred to is not only a gratuitous 
and unfounded slander of Jews and Negroes but indul¬ 
gence in such a “presumption” is contrary to rulings pf 
the Supreme Court. For where, as here, facts and per¬ 
centages supporting an inference of discrimination are 
recited, they may not be ignored on the spurious grounds 
that the race or religion discriminated against suffers 
from some special infirmity; such reasoning has been 
characterized by the Supreme Court as a “violent pre¬ 
sumption” and rejected. Neal v. Delaware , 103 U. $>. 
370, 397; Norris v. Alabama , 294 U. S. 587, 599. As jt 
is dubious whether the “presumption” indulged in by tfye 
Court below would suffice to overcome the impact of the 
disproportionate number of Jews and Negroes charged 
with disloyalty by the defendants upon a trial of the issi(e 
of discrimination, the “presumption” is a fortiori insuffi¬ 
cient to foreclose any trial of discrimination. Yet it w^s 
upon such reasoning that the Court below granted the m<j>- 
tion to dismiss and precluded the plaintiffs from offering 
any evidence to sustain the allegation of discrimination. 
This action by the Court below was serious and reversible 
error. 
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In those instances where discrimination by Government 
is complained of as violative of the Constitution, the 
issue of discrimination is tried out as an issue of fact. 
Norris v. Alabama, 294 U. S. 587; Neal v. Delaware, 103 
U. S. 370; Hill v. Texas, 316 U. S. 400; Smith v. Texas, 
311 U. S. 128; Patton v. Mississippi, 332 U. S. 463. The 
party alleging discrimination is entitled as a matter of 
right to try out the issue of discrimination, and it is error 
to deny him that right whether by a motion to dismiss 
or otherwise. Thus, in Carter v. Texas, 177 U. S. 442, a 
judgment of conviction was reversed where after the de¬ 
fendant had moved to quash the indictment on the grounds 
that members of his race and color were excluded from the 
Grand Jury, the Court refused to hear any evidence thereon 
and overruled the motion without investigating whether the 
allegation was true or false. The Supreme Court held that 
the foregoing action of the Trial Court created “the neces¬ 
sary conclusion . . . that the defendant has been denied a 
right duly set up and claimed by him under the Constitution 
and laws of the United States” (177 U. S., 449). Similarly, 
in Martin v. Texas, 200 U. S. 316, where the defendant in a 
criminal case moved to quash the indictment on the grounds 
that all persons of his race had been excluded from the 
Grand Jury in Texas because of their race and the State’s 
Attorney had denied such discrimination in opposition to 
the motion, the Supreme Court stated the following: 

“. . . if, upon the hearing of the written motion to 
quash the indictment, the facts stated in the motion 
had been established by affirmative proof, or if the 
Trial Court had refused to admit evidence to prove 
them, we should not hesitate to reverse the doctrine 
... So if, upon the hearing of the written motion to 
quash the panel of petit jurors, the facts stated in 
that motion had been proved, or if the opportunity 
to establish them by evidence had been denied to the 
accused the judgment would be reversed” (200 U. S., 
319) (emphasis added). 



Upon the foregoing authorities it was plain error! to 
grant the motion dismissing the complaint and thus deprive 
plaintiffs of the opportunity to offer evidence on discrimi¬ 
nation by the defendants. That error may not be excused 
on the grounds that the percentages alleged in the com¬ 
plaint do not necessarily demonstrate discrimination—it is 
sufficient that one reasonable inference from those figures 
is discrimination and that the complaint affirmatively j al¬ 
leges that those percentages are the result of deliberate and 
intentional discrimination by defendants. Fay v. New York, 
332 U. S. 261, 291-292. The ruling of the Court below that 
plaintiffs have failed to state a cause of action although 
they have alleged discrimination against Jews and Negroes 
in connection with federal employment is so abhorrent to 
the applicable authorities and public policy that it must|be 
reversed by this Court. 


B. 

Executive Order 9835 is invalid in that it Usurps the 
Judicial Power which was Exclusively Vested in the 
Judiciary by Article Ill of the United States Constitution. 

Article III, Section 1 of the United States Constitution 
provides: 

‘‘The judicial power of the United States shall be 
vested in one Supreme Court and in such inferior 
Courts as the Congress may from time to time 6r- 
dain and establish.” 

By these terms the Constitution has vested the judicial 
power in the Judiciary and, consequently, the exercise of 
that power by the Executive would clearly constitute a 
violation of the principle of separation of powers which is 
basic to our system of Government. And while upon occa¬ 
sion the Congress has delegated quasi-judicial powers jto 
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administrative tribunals—a delegation of power which may 
be predicated upon the congressional power to create in¬ 
ferior courts—it has never hitherto been held that the 
Executive may independently assert and exercise the judi¬ 
cial power. 

The Court below indicated its opinion that the dismissal 
of government employees is not an exercise of judicial 
power (J.A. 136). The fact is that the adjudication of dis¬ 
loyalty and punishment therefor is quite evidently an exer¬ 
cise of the judicial power. Ng Fung IIo v. White, 259 
U. S. 276, 284, 285; see also United States ex rel. Milwaukee 
Social Democratic Publishing Company v. Burleson, 255 
U. S. 407, 417, 434 (Brandeis, J., dissenting). It involves 
resolution of disputed facts, not policies, in particular 
cases dealing with particular individuals, and each deter¬ 
mination affects not a class but the rights and liberty of a 
single employee. A proceeding of such a nature properly 
and traditionally is characterized as the exercise of judicial 
power. Prentis v. Atlantic Coast Line Co., 211 U. S. 210, 
226, 227, 228. And since the proceeding involves an in¬ 
famous charge, for which a severe penalty may be inflicted, 
closely and generically akin to a charge of treason which 
may be tried only before a judicial tribunal ( U. S. Consti¬ 
tution, Art. Ill, Sec. 3), it becomes particularly apparent 
that the Order represents an attempt by the Executive 
to exercise judicial power. Indeed, basic to the decision in 
United States v. Lovett, 328 U. S. 303, was the theory that 
when the Congress dismissed three named individuals from 
federal employ on grounds of disloyalty the Congress was 
acting in a judicial capacity, that is, it was passing a Bill 
of Attainder. The Supreme Court felt that such a deter¬ 
mination could be made only in a court of law subject to 
the safeguards and procedures of a judicial tribunal. This 
is tantamount to a holding that the determination of and 
punishment for “disloyalty’’ is an exercise of the judicial 
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power, and while the Congress is precluded therefrom by 
the prohibition against Bills of Attainder the Executive is 
similarly unable to exercise the judicial power becaus^ of 
the principle of the separation of powers.® 

I 

I 

C 

Executive Order 9835 Violates the Due Process Clause 
of the Fifth Amendment in that its Operative Terms »re 
Vague, Indefinite and Undefinable. 

i 

Executive Order 9835 has recently been the subject of 
the most thorough and meticulous research in Emerson ^nd 
Helfeld, ‘‘Loyalty Among Government Employees”, i 58 
Yale Law Journal 1. At pages 36-48 of that article, the 
authors very carefully and minutely consider the various 
criteria and standards employed in Executive Order 98^5. 
Thereafter at 58 Yale Law Journal, pages 94-95 the authors 
state and document their conclusion as follows: 

“The extreme ambiguity of the basic criterion of ‘dis¬ 
loyalty’, as well as the secondary standards of ‘totalitarian’, 
‘communist’, ‘fascist’, and ‘subversive’, has already been 
made clear. 

“The rule against vagueness invalidates a statute 

which is ‘so vague than men of common intelligence miist 

necessary guess at its meaning’ [citing authorities]. The 
— 

• It is interesting to note that in Lovett, the Government, which appeared 
on behalf of the dismissed employees, urged as follows: 

“For Congress to decide, as it has done here, that three particular 
persons have expressed ‘subversive’ views or have been associated with 
‘subversive’ organizations, and then to deal with them in a particular 
manner, is an exercise of the judicial function. Cooley, Constitutional 
Limitations, 8th ed., p. 185; Prentis v. Atlantic Coast Line Co., 211 
U. S. 210, 53 L. ed. 150, 29 S. Ct. 67; Reynolds v. M ’Arthur, 2 pPet 
(US) 417, 7 L. ed. 470; Newland v. March, 19 Ill. 376” (90 L.ied. 
1252-1253). 

The Court indicated in its opinion that the Government contended that the 
Congress was exercising a judicial power (see 328 U. S., p. 306), but the Cdurt 
expressly refrained from ruling on that contention. 
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rule has received particular application in cases involving 
infringement upon civil and political rights [citing authori¬ 
ties]. For in that area it is of special significance that men 
be not restrained through uncertainty of what is prohib¬ 
ited. 

“The loyalty program seems highly vulnerable to con¬ 
stitutional attack on these grounds. A Federal employee 
must necessarily speculate as to the meaning of the con¬ 
trolling regulations. Hence the safest course of action for 
him is to avoid any activity which might subject him to the 
penalties of infringement: As the Court said in the Thomas 
case, the existence of the regulation permits ‘no security for 
free discussion. In these conditions it blankets with uncer¬ 
tainty whatever may be said’. 

“The vagueness of the standards gives to the adminis¬ 
trators of the loyalty program the opportunity to probe the 
minds and sift the associations of government employees 
with little guide other than their own notions of what is ‘ dis¬ 
loyal’ or ‘subversive’. The meaning of the words can shift 
with the winds of doctrine or the storms of increasing ten¬ 
sion. All the dangers that underlie sweeping and amor¬ 
phous restrictions upon sensitive areas of civil liberties 
are present here. It is difficult to believe that the Supreme 
Court will not require a considerably greater degree of 
clarity and precision as a condition of constitutional sanc¬ 
tion.” 

Little need be added to the foregoing discussion except 
to note the constitutional consequences which flow from the 
fact that Executive Order 9835, in establishing vague and 
indefinite standards, virtually commits to the unlimited dis¬ 
cretion of the defendants the determination of what is “sub¬ 
versive” and what is “disloyal”. 

Where an administrator is thus granted the unlimited 
and undefined discretion in connection with the licensing, 
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regulation or prohibition of the exercise of First Amend¬ 
ment rights, then the grant of such power has uniformly 
been held invalid by the Supreme Court. In Largent v. 
Texas, 318 U. S. 418, the Supreme Court unanimously held 
unconstitutional an ordinance which left the grantihg or 
withholding of permits for the distribution of religious pub¬ 
lications in the discretion of municipal authorities. 

“The mayor issues a permit only if after thorough 
investigation he ‘deems it proper or advisable .) Dis¬ 
semination of ideas depends upon the approval bf the 
distributor by the official. This is administrative 
censorship in an extreme form. It abridges thd free¬ 
dom of religion, of the press and of speech guaran¬ 
teed by the Fourteenth Amendment.” (318 tj. S., 
422). 

I 

j 

Again, in Cantwell v. Connecticut, 310 U. S. 296, the Su¬ 
preme Court unanimously held unconstitutional a require¬ 
ment that a certificate be obtained from an administrative 
official as a condition to soliciting support for a religious 
cause where that official was empowered to determine 
“whether the cause is a religious one”. 

“He is not to issue a certificate as a matter of ccjurse. 
His decision to issue or refuse it involves appraisal 
of facts, the exercise of judgment, and the fonjnula- 
tion of an opinion. He is authorized to withhold his 
approval if he determines that the cause is not a 
religious one. Such a censorship of religion ajs the 
means of determining its right to survive is a genial 
of liberty protected by the First Amendment and 
included in the liberty which is within the protection 
of the Fourteenth.” (310 U. S., 305). 

In accordance with the foregoing principles, the Supreme 
Court has, without exception, stricken down as unconstitu¬ 
tional any enactment which would expose the exercise of a 
First Amendment right to the discretionary approval or 
disapproval of an administrative official. Lovell v. Griffin, 
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303 U. S. 444; Thornhill v. Alabama, 310 U. S. 88, 97; 
Schneider v. Irvington, 308 U. S. 147; Saia v. New York, 
334 U. S. 558; cf. Hannegan v. Esquire, Inc., 327 U. S. 146, 
151, 158. Accordingly, the unlimited discretion accorded 
loyalty boards to punish or restrict the exercise of First 
Amendment rights renders Executive Order 9835 uncon¬ 
stitutional 

It is submitted therefore that the Executive Order is 
invalid not only because it exposes the plaintiffs and all 
other federal employees to the risk of the penalty of dis¬ 
missal for disloyalty without providing those employees in 
advance with clear, definite and ascertainable standards 
(see Note, 62 Harvard Law Rev. 77-87), but also because 
the Order affords the defendants and the other officials ad¬ 
ministering the Order the undefined and unlimited power 
to designate an organization as “subversive” or an indi¬ 
vidual as “disloyal” on the subjective notions of “subver¬ 
siveness” and “disloyalty” of those officials. 


D. 

Executive Order 9835, On Its Face and As Applied, 
Violates the Due Process Clause of the Fifth Amendment 
in That It Does Not Provide for a Full, Fair and Open 
Hearing to Employees Charged with Disloyalty. 

Upon the argument of the motions plaintiffs submitted 
as Exhibits 1-18 transcripts of loyalty hearings in which 
various of the plaintiffs had been parties. Pursuant to an 
order of Judge Keech dated August 16, 1949 those orig¬ 
inal exhibits are part of the unprinted record on this appeal 
and appellants respectfully direct the attention of this 
Court to those transcripts to supplement and substantiate 
the allegations in the complaint concerning the procedural 
aspects of the Executive Order (J.A. 20-23). 



No attempt will here be made to analyze in detail each 
hearing separately. The procedural administration of| the 
Order as set out in the complaint is undenied; indeed the 
Court below acknowledged that the procedure under the 
Executive Order does not comply with due process require¬ 
ments (J.A. 135-136). Moreover, the hearings are uniform 
and patterned as appears from the transcripts. The plain¬ 
tiffs will therefore proceed by presenting to this Court a 
composite picture of a typical “loyalty hearing.” Asj the 
factual, procedural features of the typical hearing are re¬ 
cited, the applicable and relevant authorities which define 
the prerequisites of a fair hearing will be set forth. 

Where a postoffice employee has not heard from his 
friends, his neighbors, his co-workers, or his janitor (that 
Federal Bureau of Investigation agents have been inquir¬ 
ing into his associations, his beliefs and his reading habits, 
he first learns that his loyalty is in issue when he receives 
a proposed removal notice from the Post Office Depart¬ 
ment Loyalty Board. In no instance does that notice al¬ 
lege any personal activity or advocacy for the overthrow 
of the American form of government. Instead, almost ejach 
employee is charged with “sympathetic association” -\jrith 
communists or “fellow-travelers”, who are unnamed jand 
unspecified, or he is accused of following the “Commuiiist 
Party Line”, again without any specification as to the t^me 
or particulars thereof (see J.A. 87-120); in addition) to 
these vague “boiler-plate” charges, some employees are 
charged with membership in or association with a pro¬ 
scribed organization and, upon occasion, specific event^ or 
activities in connection with such membership or associa¬ 
tion are charged. 

When the charged employee requests a bill of particu¬ 
lars as to whether he has ever advocated or taken any (ac¬ 
tion to overthrow our form of Government or for a bilj of 
particulars with respect to those charges which are brqad 
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and general in nature, that request has been uniformly and 
consistently refused. Such refusal violates the principle 
that “Even in administrative proceedings where the rules 
of procedure are relaxed, the party moved against has the 
right to be heard, the essence of which is to be fully ad¬ 
vised of the allegations comprising the claim against him.” 
Commissioner v. West Production Co., 121 Fed. 2d 9, 11, 
cert. den. 314 U. S. 682; see also Takeo Tadano v. Manny, 
160 Fed. 2d 665, 667. 

Left to his own devices to ascertain the precise particu¬ 
lars upon which the charge is based, the charged employee 
then sets about to prepare to prove his loyalty. He sub¬ 
mits his answer under oath to the charges as best he can, 
in view of the vagueness of the charges, and he then under¬ 
takes to obtain the testimony—oral or written—of charac¬ 
ter or factual witnesses who may assist him in his pres¬ 
entation. But he soon discovers that fellow government 
employees are fearful of appearing or testifying on behalf 
of a charged employee, because such assistance might itself 
be deemed ‘ ‘ sympathetic association ’ 7 with a ‘ 1 subversive ’ 7 ; 
while private citizens are similarly fearful of “sympathetic 
association” with a charged employee because they cannot 
appreciate or ascertain in advance the future consequences 
of such association to them or to members of their fam¬ 
ilies. The reluctance and fear of -persons to testify on be¬ 
half of charged employees is irremediable for neither the 
employee nor the Loyalty Board has the power to compel 
the attendance of a witness at a hearing; and if the witness 
appears and at the hearing should decide not to answer a 
particular question, neither the charged employee nor the 
Loyalty Board has the power to compel him to testify. 
This aspect of the hearing afforded charged employees 
should be compared with the right of an accused to compul¬ 
sory process as guaranteed by Amendment VI to the United 
States Constitution (see United States v. Burr, Fed. Cas. 14, 
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692d; Morton v. United States, 79 App. D. C. 329, 147 Pfed. 
2d 28, cert. den. 324 U. S. 875), and those cases wherein 
compulsory process has been held and assumed to bej an 
element of due process required as part of a fair heaijing 
(Washington ex rel. Oregon R. & N. Co. v. Fairchild, 224 
U. S. 510, 525; Missouri v. North, 271 U. S. 40, 42; Jewell 
v. McCann, 95 Ohio St. 191, 116 N. E. 42). 

Further in preparation for his hearing, the charged 
employee searches his memory and his background to as¬ 
certain who might have been the source of derogatory in¬ 
formation. Success in surmising who is a derogatory 
source is of little benefit to the charged employee, for [he 
cannot compel by process the hostile witness to appear and 
testify under oath as to those matters which the hostile 
witness may have related to a Federal Bureau of In¬ 
vestigation agent in secrecy and without an oath. Ifbe 
charged employee is thereby deprived of the opportunity 
to compel a known derogatory source to substantiate mnjer 
oath that which he had told the investigating authorities 
or to demonstrate by cross-examination that the hostile 
witness gave derogatory information for reasons of bjas 
or malice. 

| 

Thus hampered in his preparation for the hearing, tjhe 
charged employee then proceeds to the hearing itself. 

That hearing is conducted, not at an open and public 
session as is customary with respect to the trial of a gra]ve 
and infamous charge, but at a closed and secret session 
which may be attended only by the charged employee, ids 
representative, the members of the Loyalty Board and the 
witness during the period he is testifying. The Anglo- 
American tradition of a public and open trial, which orig¬ 
inated and developed as a safeguard against secret, politi¬ 
cal trials wherein Star Chamber abuses might be per¬ 
petrated without public knowledge thereof {In re Oliver, 
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333 U. S. 257; Radin, “The Right to a Public Trial”, 6 
Temple Law Q. 3S1; see United States v. Sing Tuck, 194 
U. S. 161,179 (Brewer, J., dissenting)), is thus blandly dis¬ 
regarded. 

At the outset of the hearing the charged employee may 
request that the evidence against him be presented and that 
he be confronted with that evidence in order that he may 
contest and rebut it. This is consistently and almost with¬ 
out exception denied. If no further procedural vice in¬ 
hered in loyalty hearings, this one vice would require the 
declaration that the Order is invalid. 

“Suppression of evidence or its concealment from 
a party whose rights are being determined by the 
administrative tribunal, has been held to be so unfair 
as to invalidate the administrative proceedings.” 
Lloyd Sabaudo Societa v. Elting, 287 U. S. 329, 339, 
340, citing with approval Lewis v. Johnson, 16 Fed. 
2d 180,182. 

“The provision for a hearing implies that the ap¬ 
plicant is entitled to an opportunity to hear all the 
evidence, and examine on cross-examination the wit¬ 
ness as in other cases. Any other procedure would 
impose upon the applicant the burden of refuting a 
case resting upon evidence and considerations of 
which he could have no knowledge.” Saltzman v. 
Stromberg-Carlson Tel. Mfg. Co., 60 App. D. C. 31, 
46 Fed. 2d 612, 614. 

“The right to a hearing embraces not only the 
right to present evidence but also a reasonable oppor¬ 
tunity to know the claims of the opposing parties and 
to meet them.” Morgan v. United States, 304 U. S. 
1,18. 

As was stated in Powhatan Mining Co. v. Ickes, 118 Fed. 2d 
105, where an order based on unrevealed information 
treated as confidential was held invalid: 

“Full hearing includes the right to cross-examination 
... we have seen no other instance in which such an 
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administrative agency has, by adopting rules whi<th 
provide for tabulations based on secret materials 
within its own possession, created evidence to be used 
against the parties to a controversy before the ad¬ 
ministrative agency, and has ruled that the evidence 
cannot be attacked by the ordinary methods of cros?- 
examination. We think that this procedure violates 
the essential canons of fairness laid down by the Su¬ 
preme Court.” (118 Fed. 2d, 109). 

Similarly it was pointed out in Chew Roy Quong v. Whit\, 
249 Fed. 869, 870: 

“.. . there clearly is no warrant for basing decisioiji, 
in whole or in part, on confidential communication?, 
the source, the motive, or contents of which are nc^t 
disclosed to the applicant or her counsel, and where 
no opportunity is afforded them to cross-examine, o|r 
offer testimony in rebuttal thereof, or even to kno^ 
that such communication has been received.” 

The hearing does not, therefore, commence with a pre¬ 
sentation of the case against the charged employee; in¬ 
stead he is instructed to go forward and present his evi¬ 
dence to prove his loyalty or to disprove his disloyalty. 
Consequently, both in a substantive and procedural sens? 
the burden of proof is imposed upon the charged employe? 
although it has been held that “In administrative proceed¬ 
ings as well as criminal or other civil proceedings it is the 
rule that accusers or the one who makes the charge ha? 
the burden of proof.” Magnolia Petroleum Company y. 
NLRB, 112 Fed. 2d 545, 548. The burden of proof thu? 
imposed upon the charged employee is rendered particu^ 
larly onerous by the circumstance that almost without ex¬ 
ception he is not confronted with any of the evidence, writl 
ten or oral, upon which the charges are predicated but has 
for his guide only the vague and general charges contained 
in his removal notice. 
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The charged employee submits those character wit¬ 
nesses who find within themselves the courage to testify for 
a charged employee, and the employee then proceeds under 
oath to profess his loyalty and fealty to the Government 
and to the people of the United Spates. Occasionally he 
attempts to disprove membership in or association with an 
organization, but absent any affirmative evidence or proof 
which he can test as to credibility, sufficiency, competency, 
etc., the charged employee finds himself with the virtually 
insuperable task of proving that he is not a member of or 
associated with an organization. It will readily be appre¬ 
ciated that the proof of the negative of a fact is exceedingly 
difficult where there is no affirmative evidence to rebut. 

The employee having completed his “hearing’* the 
Board then retires to consider all the “evidence”. Of 
course that 1 ‘ evidence ” includes not only the evidence which 
appears in the transcript and the record provided the 
charged employee, but it will also include the secret and 
confidential Federal Bureau of Investigation reports which 
relate or are based upon rumor, gossip, hearsay, and the 
statements of unsworn informants although it is settled 
that where an administrative proceeding involves important 
personal civil rights or liberties then, hearsay and other 
unsworn testimony is incompetent and inadmissible. 
Bridges v. Wixon, 326 U. S. 135, 153. In its deliberations 
the Board studies and relies upon evidence not disclosed to 
the charged employee to rebut or to test for credibility, 
competency, interest or bias in direct violation of the best 
settled rule concerning due process of law in an adminis¬ 
trative hearing, i.e., that the agency may not consider evi¬ 
dence, and base its decision upon evidence, which is not 
part of the record. Chicago Junction Case, 264 U. S. 258, 
263; Crowell v. Benson, 285 U. S. 22, 48; West Ohio Gas Co. 
v. Public Utilities Commission, 294 U. S. 63, 69, 70; Inter¬ 
state Commerce Commission v. Louisville & N. Ry. Co., 227 
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U. S. 88, 91, 92, 93 (“All parties must be fully apprised of 
the evidence submitted or to be considered, and must be 
given opportunity to cross-examine witnesses, to inspect 
documents, and to offer evidence in explanation or rebuttal. 
In no other way can a party maintain its rights or make 
its defense”); Ohio Bell Telephone Co. v. Public Utilities 
Commission, 301 U. S. 292; Morgan v. United States) 304 
U. S. 1; United States v. B. & 0. S. W. Ry., 226 U. S. 14) 20; 
Kwock Jan Fat v. White, 253 U. S. 454. 

Indeed, the fantastic procedure employed at loyalty 
“hearings” renders the Board as well as the charged em¬ 
ployee suspect so that the Board is compelled to rely ijpon 
evidence from informants whose identity is not revealed 
even to the Loyalty Board itself. Plainly the use as evi¬ 
dence of information which comes from informants whose 
identity is not revealed to the adjudicating tribunal is a 
violation of the due process clause. Colyer v. Skejfin^ton, 
265 Fed. 20; Kwock Jan Fat v. White, 253 U. S. 454, jl59. 
In fact, the necessity of disclosure is so evident that it has 
been held that the police authorities may be compelled to 
disclose the identity of a confidential informant who is not 
a witness where his identity may be essential to prove the 
innocence of an accused. Wilson v. United States, 59 l^ed. 
2d 390, 392; United States v. Li Fat Tong, 152 Fed. 2d 650, 
652; 8 Wigmore on Evidence (3rd ed.) Sec. 2374, p. 756. 

Thereafter the Loyalty Board proceeds to make its de¬ 
cision. As alleged in the complaint (Paragraph “Fifty- 
third J (10) ” (J.A. 22)), the sole inquiry made by the Board 
is whether the charged employee is a member of or affiliated 
or associated with a designated organization. In short, the • 
determination of loyalty or disloyalty is made without any 
regard or proof as to whether the charged employee com¬ 
mitted any acts, advocates or even believes in the over¬ 
throw of our Government by force or violence. Instead, 

T 


48 


guilt or innocence is predicated entirely upon the principle 
of guilt by association. This phase of the procedure here 
under review is fatally defective. For in our system of 
jurisprudence guilt is personal only and accordingly the 
principle of “guilt by association” has met with uniform 
judicial repudiation. Herndon v. Lowry, 301 U. S. 242, 
260; Kessler v. Strecker , 307 U. S. 22, 30; Schneiderman v. 
United States, 320 U. S. 118; Bridges v. Wixon, 326 U. S. 
135; Kottaekos v. United States, 328 U. S. 750, 772; United 
States v. Hauck, 155 Fed. 2d 141,144; President’s Commit¬ 
tee on Civil Rights, To Secure These Rights, p. 50; Chaffee, 
Free Speech in the United States (2d ed. 1941) pp. 167, 
470, 484; see also concurring opinion of Jackson, J., in 
Krulewitch v. United States, 336 U. S. 440. 

The application of the foregoing principle is particu¬ 
larly defective in the administration of the Order since 
the charged employee may not at his hearing question 
whether the organization with which he is charged to have 
associated is, in fact, “subversive”. That determination 
was made by the Attorney General without notice or hear¬ 
ing to the charged employee, indeed, without notice or 
hearing to the proscribed organization itself, and is deemed 
by the Loyalty Board io be binding (J.A. 22-23) in contrast 
with the elementary proposition that one may not be bound 
by a determination made in a proceeding to which the indi¬ 
vidual is not a party ( Penn oyer v. Neff. 95 IT. S. 714; Postal 
Telegraph Cable Company v. Newport, 247 U. S. 464; Old. 
Wayne Mutual Life Association v. McDonough, 204 U. S. 
8) or otherwise inadequately represented ( Hansberry 
v. Lee, 311 IT. S. 32). Bound by that determination, the 
charged employee is then vulnerable to dismissal if he is 
found guilty of associating with an organization whose 
status as a subversive organization was finally and irre¬ 
vocably determined by the Attorney General in an ex parte 
proceeding to which the charged employee was not a party. 
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Many, if not all, the foregoing procedural trans¬ 
gressions of the due process clause occasioned by the 
administration of the Executive Order might be exculpaited 
if the affected employee were entitled thereunder to full 
judicial review of the facts and the evidence. Jordarf, v. 
American Eagle Fire Ins. Co., 83 App. D. C. 192, 169 Fled. 
2d 281. But the Executive Order does not provide for 
any right to judicial review from a determination m^de 
as to the employee’s loyalty. On the contrary, the federal 
employee who is branded as “disloyal” and then seeks judi¬ 
cial relief from that stigma is confronted, as are the plain¬ 
tiffs here, with the ruling of the Court below that the det'er- 
mination of “disloyalty” is an exercise of the exclusive 
and unreviewable executive discretion (J. A. 135) and fhe 
doctrine that an executive official may not be sued for 
libel or slander. 

I 

I 

Thus terminates the “hearing” which the charged 
employee has on the question of his loyalty. 

As compared with the foregoing recital of a typical 
loyalty proceeding, this Court is requested to compare fhe 
recent Supreme Court definition of the minimum guarantees 
contained in the due process clause: 

“A person’s right to reasonable notice of a change 
against him, and an opportunity to be heard in bis 
defense—a right to his day in court—are basic ^n 
our system of jurisprudence; and these rights in¬ 
clude, as a minimum, a right to examine the wit¬ 
nesses against him, to offer testimony, and to be 
represented by counsel.” In re Oliver, 333 U. S. 
257, 273. 

A “loyalty hearing” as provided by the defendants uncjer 
the Executive Order falls so far shor of the foregoibg 
minimum guarantees that, it is respf ffully submitted, 
this Court has no alternative but to declare that tpe 
Executive Order on its face and as applied fails to pfo- 
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vide the basic elements of procedural due process to 
charged employees. 


E. 

Upon the Facts Alleged in the Complaint, Executive 
Order 9835 Abridges First Amendment Rights in Violation 
of the Fifth, Ninth and Tenth Amendments to the United 
States Constitution.* 

The complaint alleges that the plaintiffs have been 
charged with, and/or suspended or dismissed for dis¬ 
loyalty for the exercise of rights guaranteed under the 
First Amendment (J. A. 16-17), and, further, that the 
Order on its face and as applied acts as a prior restraint 
upon the freedom of thought, speech, press, assembly, 
associations and religion of all federal employees (J. A. 
15-16, 17). These allegations stand undenied upon this 
appeal. 

The foregoing abridgments and restraints must he con¬ 
sidered in the light of the conceded facts: none of the pro¬ 
posed removal notices charges the commission of any affir¬ 
mative or overt act against the United States Government; 
none of the plaintiffs is charged with personally advocating 
or inciting towards the overthrow of our government; and 
none of the plaintiffs is engaged in any security work for 
the Government. Moreover, it is alleged in the complaint, 
and neither denied nor otherwise controverted, that none of 
the plaintiffs ever took any steps towards or advocated the 
overthrow of the American form of Government (Para¬ 
graph “Forty-fifth’’ (J.A. 13)). The charges are confined 
to reading habits and to associations which are supposed 

* While the First Amendment is applicable by its terms only to Congress, 
it is extended to executive action by the due process clause of the Fifth 
Amendment, and by the Ninth and Tenth Amendments. United Public Workers 
v. Mitchell, 330 U. S. 75, 94-95; Ex Parte Endo, 323 U. S. 283, 299; United 
States v. Korner, 56 F. Supp. 242. 
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to reflect beliefs, attitudes and a state of mind deemed “dis¬ 
loyal” under the Order. In short, the Order probes and 
punishes for beliefs which may be held by civil service em¬ 
ployees. For since it is not charged that there has been any 
overt action or advocacy concerning the overthrow of thfe 
American Government, it can only be assumed that civil 
service employees are investigated, charged, suspended and 
dismissed on the basis of their thoughts and beliefs. 

The Order is therefore in conflict with that well estab¬ 
lished proposition of our constitutional law that a man can¬ 
not be punished for his thoughts and beliefs only. “ *. . . 
opinion is free,... conduct alone is amenable to the law’ ” 
(Mutual Film Corporation v. Industrial Commission, 23& 
U. S. 230, 243). “The [First] Amendment embraces twi) 
concepts,—freedom to believe and freedom to act. The first 
is absolute but, in the nature of things, the second cannot 
be” ( Cantwell v. Connecticut, 310 U. S. 296, 303). See alsj> 
United States v. Ballard, 322 U. S. 78, 86; Mill, On Liberty 
(1864), pp. 23, 27, 28. The absolute prohibition against th^ 
punishment of a citizen for his thoughts and opinions ex¬ 
tends to preclude the punishment of civil service employee^ 
for their thoughts and opinions. Ex parte Garland, 4 Wal). 
(U. S.) 333, 378; United States v. Thayer, 209 U. S. 39, 42j; 
United Public Workers v. Mitchell, 330 U. S. 75, 110; ij) 
U. S. C. A. § 118 i. 

The foregoing absolute right of freedom of thought is 
no doctrinaire concept unfounded in practical considera¬ 
tions. It stems from the belief that inquiry into and actioi 
predicated upon thoughts and beliefs, as distinct from as¬ 
certainable overt action, is so fraught with danger to oup 
society and is so dependent upon the subjective and arbi¬ 
trary approach of the inquisitor that it is to be absolutely 
condemned. 

“If there is any fixed star in our constitutional con¬ 
stellation, it is that no official, high or petty, can 
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prescribe what shall be orthodox in politics, nation¬ 
alism, religion, or other matters of opinion. If there 
are any circumstances which permit an exception, 
they do not now occur to us. 

... [The State may not invade] the sphere of intellect 
and spirit which it is the purpose of the First Amend¬ 
ment to our Constitution to reserve from all official 
action.’* West Virginia State Board of Education 
v. Barnette, 319 U. S. 624, 642. 

“The very purpose of the First Amendment is to 
foreclose public authority from assuming a guardian¬ 
ship of the public mind ... In this field every person 
must be his own watchman for truth because the fore¬ 
fathers did not trust any government to separate the 
true from the false for us.” Thomas v. Collins, 323 
U. S. 516, 545. 

The vice of the Executive Order is, then, not that it pur¬ 
ports to ferret out disloyal civil servants for disloyalty is 
an abomination which is not to be condoned in any Ameri¬ 
can citizen; the vice is that the Program is predicated upon 
an inspection of the heart and minds of men (see Ex Parte 
Endo, 323 U. S. 283, 302) in order to determine what those 
men may or will do in the future. Such inquiries have 
traditionally been withheld from the hands of government 
officials (see Hannegan v. Esquire, 327 U. S. 146, 158) and 
in accordance with that tradition the Order must be deemed 
invalid. 

The Order not only deals with the contents of the minds 
and hearts of civil service employees, it also abridges and 
restrains the media whereby men express that which they 
think and believe. Speech, press, assembly and religion 
are explicitly protected under the First Amendment; and 
the freedom of association which is the freedom without 
which “no other freedom can have very much content” (6 
Encyclopedia of Social Sciences (2nd ed. 1940) 447, 450) is 
similarly safeguarded by the First Amendment. DeJonge 






v. Oregon, 299 U. S. 353, 365; Whitney v. California, 274 
U. S. 357, 371, 372; Herndon v. Lowry, 301 U. S. 242|; 
Thomas v. Collins, 323 U. S. 516; United States v. HaucJc, 
155 Fed. 2d 141,144; United States v. Korner, 56 F. Suppj. 
242, 249; see also Mill, On Liberty (1864) pp. 28, 197; 2 
Bryce, American Commonwealth (1924) p. 282; DeTocqu^ 
ville, Democracy in America (1840), Part 2, Book 2, ch. 5|; 
Wyzanski, “The Open Door and the Open Window”, 36 
Calif. Law Rev. 336, 346. 

The rights of speech, press, assembly and association 
thus protected by the First Amendment and here restrained 
and abridged by defendants have been delineated clearly 
and uniformly by the decisions of the Supreme Court. Sucljt 
rights may not be restrained or abridged except where it i$ 
independently determined by the Court that there is a deaif 
and present danger of a substantial evil which warrants 
and requires the abridgement or restraining of Firs^; 
Amendment rights. Schenck v. United States, 299 U. S. 471 
Bridges v. California, 314 U. S. 52; Thomas v. Collins, 323 
U. S. 516; Thornhill v. Alabama, 310 U. S. 88; Schneider v: 
Irvington, 308 U. S. 147. The most recent pronouncement 
of the rule bears quotation: 

“Freedom of speech, though not absolute .. ; is nev^ 
ertheless protected against censorship or punishment, 
unless shown likely to produce a clear and present 
danger of a serious substantive evil that rises fair 
above public inconvenience, annoyance, or unrest..* 
There is no room in our Constitution for a more rej 
strictive view. For the alternative would lead to 
standardization of ideas either by legislatures, courts, 
or dominant political or community groups” Termi\ 
niello v. City of Chicago, 93 L. ed. 865, 868. 

The absence of any broad or general danger of subvert 
sion of the American Government by employees in the fed-j 
eral civil service is attested to by the Order itself. The 
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Executive Order does not recite that it is based upon any 
great or present threat; instead the preamble reads: 

“Whereas, although the loyalty of by far the over- 
whelming majority of all Government employees is 
beyond question, the presence within the government 
service of any disloyal or subversive person consti¬ 
tutes a threat to our democratic processes.” (J.A. 
26) (Italics added.) 

And the report of the President’s Temporary Commission 
on Employee Loyalty, upon which the Order was based, 
found not any immediate or substantial threat, but the fol¬ 
lowing: 

“While the Commission believes that the employ¬ 
ment of disloyal or subversive persons presents more 
than a speculative threat to our present system of 
government, it is unable, based on the facts presented 
to it, to state with any degree of certainty how far 
reaching that threat is . . . The Commission is con¬ 
vinced that the combination of these two means 
(counter-espionage and a loyalty program) provides 
our best protection from a danger which can develop 
into a real threat to our national security.” Report 
of President’s Temporary Commission on Employee 
Loyalty (1947), pp. 21, 23. (Italics added.) 

The plaintiffs herein respectfully direct the attention 
of this Court to the exhaustive study which has recently 
been made into the entire history, application and con¬ 
stitutionality of the Executive Order in the article by 
Messrs. Emerson and Helfeld cited at page 37, supra. 
After canvassing in a most thorough and painstaking 
manner all the available evidence concerning the Order 
the authors concluded: 

“The first question is whether a general loyalty 
program, embracing all Federal employees, is neces¬ 
sary or desirable. The authors are of the opinion 
that no sufficient case for such a program has been 
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demonstrated. No concrete showing of immediate 
and widespread danger, adequate to outweigh tfie 
price that must be paid in the loss of democratic 
values, has thus far been presented to the country, r 
Emerson & Helfeld, op. cit ., supra, p. 135. 

I 

This conclusion is amply confirmed in the affidavit sub¬ 
mitted by Mitchell in support of the defendants’ motion 
wherein it is stated that 

“As of March 31, 1949, of the cases reported to 
loyalty boards, 3,990 had been adjudicated. Of this 
number, 3,753 have been determined as eligible and 
only 237 have been determined to be ineligible. Of 
this 237, only 76 employees have been dismissed; 
44 have been restored after appeal; and 117 were 
in process of appeal or pending removal” (J. A. 
47-48). 

Together with these figures this Court should note th^t 
President Truman stated that the Federal Bureau of 
Investigation reports show “the loyalty of 99.7% of all 
federal workers to be not even questionable” ( N. Y. Times, 
October 12, 1948, p. 30); and the defendant Tom C. Clark 
announced of the investigation of federal employees that 
“less than one-fourth of 1 percent even had to be quest 
tioned as to their loyalty” ( N. Y. Times, October 20, 1948, 
p. 10). The foregoing hardly spells out any risk, cleat 
and present or otherwise, sufficient to warrant the abridge^ 
ment of First Amendment rights caused by the Executive 
Order. 

But whatever broad and general justification the de¬ 
fendants may claim for the Executive Order, it cannot be 
said from the state of the record herein that the plaintiff^ 
or other federal employees similarly situated create a 
danger of any sort to the safety and integrity of the 
government of the United States. And unless such a con¬ 
clusion can be gleaned from the record herein, the motion 
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to dismiss should have been denied. For plaintiffs are 
entitled to put in issue and litigate the question whether 
the clear and present danger necessary to justify the Order 
exists. As Mr. Justice Brandeis pointed out in his con¬ 
curring opinion in Whitney v. California, 274 U. S. 357, 
372, at pages 378-379: 

“Whenever the fundamental rights of free speech 
and assembly are alleged to have been invaded, it 
must remain open to a defendant to present the 
issue whether there actually did exist at the time 
a clear danger; whether the danger, if any, was 
imminent; and whether the evil apprehended was 
one so substantial as to justify the stringent restric¬ 
tion interposed by the legislature. . . . 

Whether, in 1919, when Miss Whitney did the things 
complained of, there was in California such clear 
and present danger of serious evil, might have been 
made the important issue in the case. She might 
have required that the issue he determined either 
by the court or the jury.” (Emphasis supplied.) 

The rule is that one challenging the constitutionality of 
legislation on the grounds that there do not exist the 
constitutional facts essential to the validity of the statute, 
may not be precluded from litigating the issue of the exist¬ 
ence of such facts. United States v. Carotene Products Co., 
304 U. S. 144, 152; Stafford v. Wallace, 258 U. S. 495, 521; 
Board of Trade v. Olsen, 262 U. S. 1, 37; Weaver v. Palmer 
Bros. Co., 270 TJ. S. 402; see also Pound, “Liberty of 
Contract,” 18 Yale Lau) J. 454, 469; Bikle, “Judicial 
Determination of Questions of Fact Affecting the Constitu¬ 
tional Validity of Legislative Action,” 38 Harvard Law 
Rev. 6, 7 n. 3,19, 23; Denman, “Comments on Trials of Fact 
in Constitutional Cases,” 21 A. B. A. J. 805, 808; Notes, 
82 L. Ed. 1244; 49 Harvard Law Rev. 631, 632; 30 Columbia 
Law Rev. 360, 363, 366; 36 Columbia Law Rev. 283, 290. 
Thus, in Georgia R.R. & E. Co. v. Decatur, 295 U. S. 165, 
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it was held error to exclude evidence offered by defendant 
to show that an assessment levelled against the defendant 
was unreasonable and therefore unconstitutional. And| 
in Nashville, C. <& St. L. R. Co. v. Walters, 294 U. S. 405,! 
where a trial court declined to consider specific facts 
alleged and relied upon by a complainant in attacking the| 
constitutionality of a grade crossing order, the Supreme! 
Court held that reversible error had been committed. More 
particularly, it has been squarely and expressly held error 
to dismiss on motion, and without a trial, a complaint 
alleging the absence of the constitutional facts upon which 
the constitutionality of a challenged statute is conditioned. 
Borden’s Farm Products v. Baldwin, 293 U. S. 194 ;j 
Chastleton Corp. v. Sinclair, 264 U. S. 543. 

From the complaint nothing appears to show that plain¬ 
tiffs or any other federal employee similarly situated 
creates any clear and present danger—on the contrary, the 
complaint specifically alleges the negative thereof (see 
Paragraphs “Forty-fifth”, “Fifty-second”, “Fifty-third 
A, B, C” (J.A. 13, 16, 17)). Nor do the affidavits submit- \ 
ted by the defendants in support of their motion controvert 
the foregoing allegations in the complaint. There, thus 
remains unresolved upon the record herein the question of j 
fact as to the material issue whether plaintiffs or other 
federal employees similarly situated have in any manner 
created a danger which would justify the abridgement of 
their First Amendment rights. Consequently, upon the 
present state of the record the Order is invalid as a viola¬ 
tion of the First Amendment; a fortiori defendants have 
not begun to meet the burden of proof imposed upon one 
who would abridge First Amendment rights ( Busey v 
District of Columbia, 78 App. D. C. 189, 138 Fed. 2d 592), 
and it was error to grant the motion to dismiss the com¬ 
plaint. 
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Conclusion 

The defendants would authorize a wide-scale investiga¬ 
tion into the associations and thinking habits and processes 
of every civil servant, including mail clerks, letter carriers 
and others whose activities in the Post Office are no more 
capable of undermining the security of our nation than 
the activities of a receptionist sorting mail in an office or 
a Western Union messenger boy, and would authorize 
Loyalty Boards to ascertain whether the thinking processes 
of government employees comply with vague and nebulous 
standards of “ loyalty”. Defendants would authorize such 
a futile and dangerous enterprise on the basis of a risk 
which is, at best, remote and speculative. If fear rather 
than freedom be the first premise of our system then it is 
indeed appropriate to undertake thus to determine the 
“loyalty’’ of every American citizen for disloyalty is no 
more to be condoned in the private citizen than in the pub¬ 
lic employee and every person—wherever employed— 
creates a risk to our security if he is “disloyal”. But if 
freedom be the first premise then the respect for the in¬ 
tegrity of the individual and for the strength inherent in 
a free people would dictate that Executive Order 9835 can¬ 
not be sanctioned. 

The Executive Order is predicated upon the assumption 
that Loyalty Boards can reach into the recesses of a man’s 
mind and heart and determine whether he will in the future 
prove disloyal to his country and his employer. For in 
none of the cases here involved and in no case under 
Executive Order 9835 which has been brought to the atten¬ 
tion of the public has the employee been accused of any 
past or present specific or overt actions disloyal to the 
United States. It has heretofore been supposed that a 
“question thus proposed . . . [which] involves pure specu- 
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lation as to future trends of thought and action” (Herndon 
v. Lowry, 301 U. S. 242, 263) was beyond the ken of in¬ 
quiry. “Heresy trials are foreign to our Constitution” 

(United States v. Ballard, 322 U. S. 78, 86), and a requirei- 
ment that a man’s thoughts and beliefs “conform to some 
norm prescribed by an official smacks of an ideology foreign 
to our system” (Eannegan v. Esquire, 327 U. S. 146, 158). 
The instant case is to decide whether the foregoing prim 
ciples of freedom under which this country and its civil 
service has lived, prospered and grown are to continue, oy 
whether for reasons dictated by fears vague, intangible and 
impalpable, we are to scrap our constitutional liberties ii| 
order to suppress any possible risk no matter how remote; 
no matter how slight. 

The resolution of the issue thus posed must proceed from| 
the recognition that in affairs of Government as in all life) 
certain risks must be assumed. It is the genius of our sys-j 
tern that in the area of thought and expression we prefer) 
the risk incident to a free people to the risk which attends) 
the power of officials to inquire into and pass judgment) 
upon thoughts and expressions. The assumption of the) 
former risk has been the symbol and source of our strength;) 
the assumption of the latter risk is the historical hallmark) 
of tyranny. As the assumption of the former risk was 
made and memorialized in the Bill of Rights, this Court 
is bound to obey the commands of the Constitution and re¬ 
ject the effort of Executive Order 9835 to substitute fear 
and thought police for our freedom. 

“Those who won our independence believed that the 
final end of the State was to make men free to 
develop their faculties; and that in its government 
the deliberative forces should prevail over the 
arbitrary. They valued liberty both as an end and 
as a means. They believed liberty to be the secret) 
of happiness and courage to be the secret of liberty. 
They believed that freedom to think as you will and 
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to speak as you think are means indispensable to 
the discovery and spread of political truth; that 
without free speech and assembly discussion would 
be futile; that with them, discussion affords 
ordinarily adequate protection against the dissemi¬ 
nation of noxious doctrine; that the greatest menace 
to freedom is an inert people; that public discussion 
is a political duty; and that this should be a funda¬ 
mental principle of the American government. They 
recognized the risks to which all human institutions 
are subject. But they knew that order cannot be 
secured merely through fear of punishment for its 
infraction; that it is hazardous to discourage 
thought, hope and imagination; that fear breeds 
repression; that repression breeds hate; that hate 
menaces stable government; that the path of safety 
lies in the opportunity to discuss freely supposed 
grievances and proposed remedies; and that the 
fitting remedy for evil counsels is good ones. Be¬ 
lieving in the power of reason as applied through 
public discussion, they eschewed silence coerced by 
law—the argument of force in its worst form. 
Recognizing the occasional tyrannies of governing 
majorities, they amended the Constitution so that 
free speech and assembly should be guaranteed. 

Fear of serious injury cannot alone justify sup¬ 
pression of free speech and assembly. Men feared 
witches and burned women. It is the function of 
speech to free men from the bondage of irrational 
fears. To justify suppression of free speech there 
must be reasonable ground to fear that serious evil 
will result if free speech is practiced. There must 
be reasonable ground to believe that the danger 
apprehended is imminent. There must be reasonable 
ground to believe that the evil to be prevented is a 
serious one. * • • 

Those who won our independence by revolution 
were not cowards. They did not fear political 
change. They did not exalt order at the cost of 
liberty. To courageous, self-reliant men, with con¬ 
fidence in the power of free and fearless reasoning 
applied through the processes of popular govern- 




ment, no danger flowing from speech can be deemed 
clear and present, unless the incidence of the evil 
apprehended is so imminent that it may befall before 
there is opportunity for full discussion. If there be 
time to expose through discussion the falsehood and 
fallacies, to avert the evil by the processes of educa¬ 
tion, the remedy to be applied is more speech, not 
enforced silence. Only an emergency can justify 
repression. Such must be the rule if authority is 
to be reconciled with freedom. Such, in my opinion, 
is the command of the Constitution.” (Whitney v. 
California, 274 U. S. 357, 375-377.) (Brandeis, J.) 

The ruling of the Court below should be reversed 
and the motion to dismiss denied. 

Respectfully submitted, 
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BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 

Appellants’ statement omits the following facts which 
should be before this Court to permit a more thorough 
presentation of the issues involved in this appeal. 

This action, instituted on March 7, 1949 by twenty-sixi 
employees of the Post Office Department, seeks injunctive! 
relief and a declaratory judgment that Executive Order! 
9835 (12 F.R. 1935), whereby the President prescribed! 
procedures for the administration of an employees’ loyalty 
program in the executive branch of the Government, isj 
on its face and as applied, unconstitutional. 

This Executive Order was promulgated to insure “un-l 
swerving loyalty to the United States” on the part ofj 
employees of the executive branch of the Government, ai 
matter of vital importance to our National security and| 


(1) 



2 


safety (J.A. 26, 38). # Turning to that section concerned 
with the investigation of Federal employees, Part II of 
the Order imposes on the head of each executive depart¬ 
ment and agency the responsibility for an effective pro¬ 
gram to assure that disloyal employees are not retained 
in his department or agency (J.A. 29). To this end, it is 
provided that he shall be responsible for prescribing and 
supervising the loyalty determination procedures of his 
department or agency in accordance with the provisions 
of the Order, and shall appoint a loyalty board, consisting 
of representatives of the department or agency, for hear¬ 
ing loyalty cases therein and making recommendations as 
to removal of any employee on grounds relating to loyalty 
(J. A. 29). Such recommendations of removal are subject 
to appeal to the head of the executive department or agency, 
whose ruling as to loyalty, if adverse to the employee, is 
in turn, subject to appeal to the Loyalty Review Board of 
the Civil Service Commission for advisory recommenda¬ 
tion, except in cases of a veteran where the determination 
of such Loyalty Review Board is mandatory (J.A. 30-31; 
Section 14, Veterans’ Preference Act of 1944 (5 U.S.C. 
863)). 

In compliance with the above-mentioned provisions of 
Executive Order 9835 and the Directives of the Loyalty 
Review Board of the Civil Service Commission issued to 
the executive departments and agencies of the Government 
under Part III of that Order (J.A. 31, 41, 64; App. 33), 
the Postmaster General issued orders establishing a De¬ 
partmental Loyalty Board and procedures for the adjudica- 
cion of loyalty cases arising in the Post Office Department 
(J.A. 64, 78, 82). 

The Executive Order, the Directives of the Loyalty Re¬ 
view Board of the Commission (App. 39), and the Orders 
of the Postmaster General provide for: (1) giving written 
notice of charges to the employee; (2) affording him thirty 
calendar days after receipt to answer in writing; and 


* The joint appendix is hereinafter designated as J.A.; Appel¬ 
lants’ brief is designated as Appellants’ Br.; and the appendix to 
this brief is designated as App. 
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(3) allowing a hearing before the Departmental Loyalty 
Board at which the employee may appear, be represented 
by counsel and produce evidence on his own behalf by 
witness or affidavit (J.A. 29, 30, 44, 45, 79, 80, 83, 84; 
App. 39). In addition, an employee receiving an adverse | 
determination from the Post Office Department Loyalty j 
Board is accorded the rights of appeal to the Postmaster 
General and the Loyalty Review Board of the Civil Service 
Commission, mentioned above (J.A. 40-41, 45). 

Pursuant to the foregoing, each of the appellants re¬ 
ceived a written notice of charges regarding his disloyalty 
termed a “notice of proposed removal action” (J.A. 87- 
120). In each instance, these notices set forth, in as com¬ 
plete detail as security considerations permit, the charges 
regarding disloyalty brought against the respective appel¬ 
lants. In each instance, the appellants answered the 
charges in writing (J.A. 66-67). 

On May 13, 1949, appellees filed their motion herein to 
dismiss, or in the alternative, for summary judgment 
(J.A. 37). At that time, only appellant Bruno had ex¬ 
hausted the procedures provided by Executive Order 9835 
and the Postmaster General’s Orders (J.A. 56-60, 75, 76, j 
130-131). He had appealed to the Loyalty Review Board 
of the Civil Service Commission which concluded that, on 
all the evidence, reasonable grounds exist for belief that 
he is disloyal to the Government. His removal from em¬ 
ployment followed, effective April 20, 1949 (J.A. 75-76). 
Appellant Lawrence Sarsfield Dowling had been cleared 
of all charges with regard to disloyalty and was restored 
to duty on April 4, 1949 (J.A. 74). No other appellants j 
had been cleared or had completed the procedures provided 
for by the above-mentioned orders. 

Since this is an action in equity which, for some limited 
purposes, may be thought to speak as of the time of entry 
of the decree, appellees set forth the following with refer¬ 
ence to the present status of appellants so that this Court 
will be currently advised of all relevant facts. Apart from 
Bruno, previously removed, and Lawrence Dowling, pre¬ 
viously cleared, eight of the appellants have been cleared i 


j 
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of charges relating to disloyalty, five have been rated 
ineligible after appeal to the Loyalty Review Board, nine 
have had hearings before but no determination from, the 
Postmaster General, and two have appeals pending before 
the Loyalty Review Board. 1 

Following rendition of its opinion on June 28, 1949, re¬ 
ported in 84 F. Supp. 964, the court below granted appellees’ 
motion to dismiss with prejudice (J. A. 136, 137). 

STATUTES, EXECUTIVE ORDERS, AND DIRECTIVES INVOLVED 

The Hatch Act, Section 9A (Act of August 2,1939, c. 410, 
Sec. 9A, 53 Stat. 1148, 5 U. S. C. 118j) provides: 

*‘(1) It shall be unlawful for any person employed 
in any capacity by any agency of the Federal Govern¬ 
ment, whose compensation, or any part thereof, is paid 
from funds authorized or appropriated b j any Act of 
Congress, to have membership in any political party or 
organization which advocates the overthrow of our con¬ 
stitutional form of government in the United States. 

“(2) Any person violating the provisions of this 
section shall be immediately removed from the position 
or office held by him, and thereafter no part of the funds 
appropriated by any Act of Congress for such position 
or office shall be used to pay the compensation of such 
person.” 

Section 14 of the Veterans’ Preference Act of 1944 (Act 
of June 27,1944, c. 287, Sec. 14, 58 Stat. 390, amended August 
4,1947, c. 447, 61 Stat. 723, 5 U. S. C. 863), so far as perti¬ 
nent, provides: 

“No permanent or indefinite preference eligible, who 
has completed a probationary or trial period employed 
in the civil service, or in any establishment, agency, 
bureau, administration, project, or department, herein¬ 
before referred to shall be discharged, suspended for 
more than thirty days, furloughed without pay, reduced 
in rank or compensation, or debarred for future ap¬ 
pointment except for such cause as will promote the 
efficiency of the service and for reasons given in writing, 
and the person whose discharge, suspension for more 
than thirty days, furlough without pay, or reduction in 


1 Appendix hereto, pp. 60-62. 
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rank or compensation is sought shall have at least thirty 
days’ advance written notice (except where there is 
reasonable cause to believe the employee to be guilty 
of a crime for which a sentence of imprisonment cajn 
be imposed), stating any and all reasons, specifically 
and in detail, for any such proposed action; such prefer¬ 
ence eligible shall be allowed a reasonable time for an¬ 
swering the same personally and in writing, and for 
furnishing affidavits in support of such answer, an[d 
shall have the right to appeal to the Civil Service Com¬ 
mission from an adverse decision of the administrative 
officer so acting, such appeal to be made in writing 
within a reasonable length of time after the date of re¬ 
ceipt of notice of such adverse decision: Provided, Th^-t 
such preference eligible shall have the right to make a 
personal appearance, or an appearance through a 
designated representative, in accordance with su^h 
reasonable rules and regulations as may be issued py 
the Civil Service Commission; after investigation abd 
consideration of the evidence submitted, the Civil Serv¬ 
ice Commission shall submit its findings and recom¬ 
mendations to the proper administrative officer ai}d 
shall send copies of the same to the appellant or to his 
designated representative, and it shall be mandatory 
for such administrative officer to take such corrective 
action as the Commission finally recommends * # V’ 

Executive Order 9835 (12 F. R. 1935) appears at pages 
26 to 36 of the joint appendix and is hereinafter sometimes 
called the “Order”. 

The Statement, Regulations and Directives of the Loyalty 
Review Board of the Civil Service Commission (13 F. it. 
257-259, 9364-9376), so far as pertinent, are set forth in the 
appendix hereto at pages 33-45. 

SUMMARY OF ARGUMENT 

I 

At the time of commencement of suit, March 7,1949, none 
of appellants had exhausted the administrative remedies 

provided for by Executive Order 9835 (J. A. 13-15). None, 
other than Bruno, had obtained any ruling from the Post¬ 
master General, eighteen had not obtained a ruling fro^n 
the Post Office Department Loyalty Board, and Bruno’s 
appeal to the Loyalty Review Board was still pending. At the 
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time of appellees’ motions, Bruno had exhausted his appeal 
and had been found ineligible and Lawrence Sarsfield Dowl¬ 
ing had been cleared of all charges. At present, apart from 
Bruno and Dowling, eight appellants have been cleared of 
charges, five have been rated ineligible after exhausting 
their administrative remedies and eleven have not as yet 
exhausted such remedies (App. pp. 60-62). 

As to those who have been cleared or who have not ex¬ 
hausted their administrative remedies, the complaint should 
be dismissed forthwith. Primarily, courts will not decide 
moot or hypothetical questions. In the case of those appel¬ 
lants who have been cleared, there is no legal basis for re¬ 
tention of this action because the only possible question as 
to them is the issue of back pay, and Borah v. Biddle , 78 
App. D. C. 374,141 F. (2d) 278 (1944) clearly demonstrates 
that the court in an action of this type is without jurisdic¬ 
tion to award back pay. 

As to those appellants who have not exhausted their ad¬ 
ministrative remedies under the Order, even the assertion 
of unconstitutionality of the Order creating the administra¬ 
tive remedy does not excuse exhaustion of that remedy 
before resort to judicial process. Resort to the administra¬ 
tive procedure provided may well “make unnecessary later 
judicial proceeding.” Aircraft & Diesel Corp. v. Hirsch, 
331 TJ. S. 752, 763. Thus, resort to the procedures provided 
by Executive Order 9835 has resulted in the clearing of nine 
of the twenty-six appellants. In any event, the claim that 
the Order, on its face, imposes unconstitutional restraints, 
thus eliminating need for exhaustion of administrative 
remedies (Appellants’ Br. 13-16), is without merit in view 
of this Court’s decision in Joint Anti-Fascist Refugee Com¬ 
mittee v. Clark , 177 F. (2d) 79, 84 (App. D. C., 1949), 
holding that the Order does not impair First Amend¬ 
ment rights. 

Nor can those appellants who have not exhausted their 
administrative remedies avoid the necessity of so doing by 
asserting this to be a class suit. It is, at most, a 4 4 spurious ’ ’ 
class action under Rule 23 (a) (3) of the Federal Rules of 
Civil Procedure under which each plaintiff must individually 
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qualify before he can assert any right claimed. California 
Apparel Creators v. Weider of California, 162 F. (2d) 893 
(C. C. A. 2,1947) cert. den. 332 U. S. 816. 

Hence, the only appellants now in a position to raise con¬ 
stitutional issues are Bruno, Arnold Dowling, the two 
Di Darios, Grey, and Pepper. 

II ! 

i 

i 

Appellants’ constitutional objections are without merit. 
In the main, they have been passed upon and overruled by j 
this Court in Joint Anti-Fascist Refugee Committee v. j 
Clark, supra. In the absence of express Congressional pro¬ 
vision to the contrary, removal from Federal employment 
is in the discretion of the Executive and may be effected 
without any hearing. Shurtleff v. United States, 189 U. S. 
311; Myers v. United States, 272 U. S. 52, 163-4; Parsons v. 
United States, 167 U. S. 324. No constitutional provision 
nor Act of Congress compels the granting of a hearing with i 
regard to removal from federal employ; e.g., the Lloyd- j 
LaFollette Act (5 U. S. C. 652) and Section 9A of the Hatch 
Act (5 U. S. C. 118j). Nevertheless, the Executive Order 
and the Directives of the Loyalty Board give the charged 
employee three opportunities to be heard: (1) before the 
Post Office Department Loyalty Board; (2) before the Post- j 
master General; and (3) before the Loyalty Review Board j 
of the Civil Service Commission. Thus, those appellants 
now in a position to raise constitutional issues have received j 
three opportunities to be heard in their defense when, as a I 
matter of Constitutional right, they are entitled to no hear- J 
ing at all. The issue is purely one of continued retention in j 
Federal employ, not prosecution for crime nor even a defini¬ 
tive finding that the charged employee is disloyal. 

Similarly, the argument of denial of procedural process is j 
unsound. Since no hearings are required, those granted j 
need not be attended with all the incidents of due process in j 
the usually recognized judicial sense. Executive Order 9835 ! 
is not the first instance in which reports, the contents of ! 
which are not revealed, have been relied upon. See Fried- j 
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man v. Schwellenbach, 65 F. Supp. 254 aff’d. 81 App. D. C. 
365, 159 F. (2d) 22 cert. den. 330 U. S. 838; In re Carter, 
177 F. (2d) 75, 78 (App. D. C., 1949); Norwegian Nitro¬ 
gen Co. v. United States, 288 U. S. 294. 

Appellants’ contention of deprivation of freedom of 
speech, thought, and assembly has already been disposed of 
by this Court in Joint Anti-Fascist Refugee Committee v. 
Clark, supra. 

The allegations of racial and religious discrimination 
raise no constitutional issue. The uncontroverted affidavits 
submitted by appellees in support of their motion unequivo¬ 
cally establish that there has been no racial or religious 
discrimination. As against these clear and positive factual 
refutations, appellants rely on paragraph “Fifty-third D” 
of the complaint consisting of generalized, conclusory 
charges purportedly made on information and belief as to 
percentages of Negroes and Jews receiving notices of pro¬ 
posed removal action. Even without the uncontroverted 
facts in the record to the contrary, such statistics are too 
remote and speculative to indicate discrimination. Akins 
v. Teocas, 325 U. S. 398, 403. The Constitution does not pro¬ 
tect against disproportionate representation of groups. 
Despite the weakness of appellants’ allegations, they made 
no effort to refute appellees’ affidavits, thus indicating lack 
of factual substantiation for their vague and unsupported 
assertion of discrimination. Significantly, at no time dur¬ 
ing the administrative hearings did any appellant raise the 
contention of discrimination. 

Ill 

No claim for relief has been alleged against the Attor¬ 
ney General. Appellants’ prime contention is that he 
designates certain organizations under Part III, Section 
3 of the Order, as totalitarian, communist, fascist or sub¬ 
versive, without giving notice or hearing thereon to em¬ 
ployees or organizations involved and that such action is 
unconstitutional. This assertion has been ruled against 
appellants by this Court in Joint Anti-Fascist Refugee 
Committee v. Clark, supra. 
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ARGUMENT 

I 

I 

Certain of the Appellants Have Failed to Exhaust Their 
Administrative Remedies and Certain Have Been Cleared 
of All Charges, Hence the Complaint Should Be Dismissed 
as to Them in Any Event 

At the time this action was commenced, none of th^ 
appellants had exhausted the administrative procedure^ 
provided by the Executive Order (J.A. 12-15). At the tim^ 
of filing appellees’ motion to dismiss or, in the alternative, 
for summary judgment, appellant Bruno had exhausted hij> 
administrative remedies and appellant Lawrence Sarsfield 
Dowling had been cleared of all charges and restored to 
duty (supra, p. 3). At present, apart from Bruno and 
Lawrence Sarsfield Dowling, eight of the appellants hav£ 
been cleared of charges relating to loyalty (Albert B. Bolh 
den, Braxton, Lieberman, McWright, Poison, Ridgewajj 
Stovak and Thomas), five have been rated ineligible aftej: 
appeal to the Loyalty Review Board (Albert and Gino D^ 
Dario, Arnold Dowling, Grey and Pepper), nine have ha<) 
hearings before but no determination from, the Postmastej* 
General and two have appeals pending before the LoyaltV 
Review Board (Moses and Cohen). 2 Both Cohen (J.A. 
92) and Moses (J.A. 109) received their notices of proposed 
removal action under the Order and Section 14 of the Vet¬ 
erans’ Preference Act of 1944 (supra, p. 4). The latte^ 
makes the determination of the Loyalty Review Board o:: 
the Civil Service Commission mandatory, not advisory, a^ 
appellants assert (Appellants’ Br. 17). 

Under the current state of facts, therefore, only Bruno, 
the Di Darios, Arnold Dowling, Grey and Pepper have been 
removed. The remaining appellants have either beeiji 
cleared or have not exhausted their administrative reme¬ 
dies. 

As to appellants Lawrence Sarsfield Dowling, Albert 
Bolden, Braxton, Lieberman, McWright, Poison, Ridgewajt, 
Stovak and Thomas, who have been cleared, the issue? 


2 Appendix hereto pp. 60-62. 
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sought to be raised are moot and the complaint should, in 
any event, be dismissed as to them. 

The judicial power of the Federal courts does not extend 
to issues that are moot but only to cases of actual contro¬ 
versy. United States Constitution, Article III, Section 2; 
United States v. Hamburg-American Co., 239 U. S. 466, 
475-476 (1915); California v. San Pablo, etc. R. R., 149 
U. S. 308, 314 (1892). As so aptly put in the latter case 
“ the court is not empowered to decide moot questions or 
abstract propositions, or to declare, for the government of 
future cases, principles or rules of law which cannot affect 
the result as to the thing in issue in the case before it.” 
(Italics supplied.) 

Similarly, to warrant the issue of declaratory judgment, 
it must appear that “there is a substantial controversy, 
between parties having adverse legal interests of sufficient 
immediacy and reality”. Maryland Casualty Co. v. Pacific 
Coal <& Oil Co., 312 U. S. 270, 273. Where, as in the cases of 
the cleared appellants, there is merely “a difference or dis¬ 
pute of a hypothetical or abstract character”, no actual con¬ 
troversy exists. Aetna Life Insurance Company v. Ha¬ 
worth, 300 U. S. 227, 239-40. As this is a suit in equity, the 
judicial determination must be based on the facts at the 
time of decision, Pub. Utilities Commission v. Gas Co., 
317 U. S. 456, 466. 3 

As to the eleven appellants who have neither been cleared 
nor have exhausted their administrative remedies under the 
Executive Order, the complaint also should be dismissed in 
any event. 

It is the ‘ * long settled rule of judicial administration that 
no one is entitled to judicial relief for a supposed or threat¬ 
ened injury until the prescribed administrative remedy has 
been exhausted”. Macauley v. Waterman Steamship Corp., 
327 U. S. 540, 543, 545; Aircraft & Diesel Corp. v. Hirsch, 


3 As to those appellants who have been cleared, the only possible 
ground for retention is the awarding of back pay. That the Court 
has no jurisdiction to retain this action for such purpose is estab¬ 
lished by Borak v. Biddle, 78 App. D.C. 374, 141 F. (2d) 278 
(1944); see also Act of August 24, 1912 as amended by Act of 
June 10, 1948, c. 447, 62 Stat. 354, 5 U.S.C. 652 (b)(1) and (2). 
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331 U. S. 752, 767-768; Myers v. Bethlehem Cory., 303 U. S. 
41, 50-51; Burnham Chemical Co. v. Krug, 81 F. Supp. 911 
(D. C. D. C., 1949); and Hammond v. Hull, 76 App. D. CJ 
301, 303, 131 F. (2d) 23, 25 (1942) cert. den. 318 U. S. 777] 
Prior to exhaustion of such administrative remedies, thef 
Court has no power to act. Macauley v. Waterman Steamy 
ship Corp., supra. 

This doctrine applies not only to actions seeking in¬ 
junctive relief but also to applications for declaratory judg| 
ments. See Macauley v. Waterman Steamship Co., supraj; 
Aircraft & Diesel Corp. v. Hirsch, supra; Electric Bond Coi 
v. Commission, 303 U. S. 419, 443. 

The fact that appellants here contest the constitutionality 
of the Executive Order which provides the administra^ 
tive remedies does not permit resort to the courti 
prior to exhaustion of those administrative remedied 
Thus, in Aircraft d Diesel Corp. v. Hirsch, 331 U. S|. 
752, 767, supra, the plaintiff, a subcontractor being rene^ 
gotiated for excess profits under the First and Second Re¬ 
negotiation Acts, brought an action in the Court below fob 
declaratory judgment that such acts were unconstitutional 
and for an injunction against further proceedings there¬ 
under. This action was instituted while proceedings werje 
pending in the Tax Court, pursuant to the remedial provi¬ 
sions of the Acts in question, for redetermination of thb 
excess profits derived by the plaintiff. In affirming the dis¬ 
missal of the case by the Court below, the Supreme Couijt 
stated with reference to the doctrine of exhaustion of ad¬ 
ministrative remedies: 

“The doctrine, wherever applicable, does not requirje 
merely the initiation of prescribed administrative pro¬ 
cedures. It is one of exhausting them, that is, of put- 
suing them to their appropriate conclusion and, corre\- 
atively, of awaiting their final outcome before seeking 
judicial intervention. 

“The very purpose of providing either an exclusive 
or an initial and preliminary administrative determi¬ 
nation is to secure the administrative judgment eithe\r, 
in the one case, in substitution for judicial decision, 
or, in the other, as foundation for or perchance to mal\e 
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unnecessary later judicial proceedings. Where Con¬ 
gress has clearly commanded that administrative judg¬ 
ment be taken initially or exclusively, the courts have 
no lawful function to anticipate the administrative 
decision with their own, whether or not when it has 
been rendered they may intervene either in presumed 
accordance with Congress ’ will or because, for consti¬ 
tutional reasons its will to exclude them has been ex¬ 
erted in an invalid manner. To do this not onlv would 
contravene the will of Congress as a matter of restrict¬ 
ing or deterring judicial action. It would nullify the 
congressional objects in providing the administrative 
determination.’’ (Italics supplied.) 4 

Similarly, this Court said in Mallory Coal Co. v. Natl. 
Bituminous Coal Commission, 69 App. D.C. 166, 174, 99 
F. (2d) 399, 407 (1938): 

“Short cuts to judicial review are not intended by 
Congress or encouraged by the courts. Instead, the 
person who claims to have been aggrieved is required 
to seek and exhaust his remedy even though in a 
particular case no remedy is specifically provided 
(Goldsmith v. Board of Tax Appeals, 270 U. S. 117, 
123, 46 S. Ct. 215, 217, 70 L. Ed. 494); and even though 
he may believe that his search may be futile # * # . 

“Moreover, the fact of irreparable injury and lack 
of relief therefor is not sufficient to establish the 
privilege of judicial review of administrative action. ’ ’ 

Despite these decisions, appellants urge that where an 
executive order or statute on its face restrains the exercise 
of constitutional rights, its validity may be questioned with¬ 
out exhaustion of administrative remedies (Appellants’ 
Br. 13-26). However, on its face, Executive Order 9835 


4 The mere fact that the administrative remedies are provided 
for by Executive Order 9835 and the Postmaster General Orders 
should make no difference in the application of this doctrine. 
See Peterson Baking Co. v. Bryan, 290 U.S. 570, cited with ap¬ 
proval in Natural Gas Co. v. Slattery, 302 U.S. 300, 310; Goldsmith 
v. Board of Tax Appeals, 270 U.S. 117. Further, the plaintiff in 
Aircraft & Diesel Corp. v. Hirsch, supra, urged that administrative 
action had been based on reports which he had no opportunity to 
examine or rebut, pp. 758-9, fn. 12. This did not cause the Supreme 
Court to change its ruling however. 



13 


does not infringe upon constitutional guarantees, as wa£ 
recognized by this Court in Joint Anti-Fascist Refugee 
Committee v. Clark, supra, 177 F. (2d) at 84 (1949) rehears¬ 
ing denied September 22, 1949. 

Nor does appellants’ attempt to label the action as ^ 
class suit improve the position of those who have nojt 
exhausted their administrative remedies. Rule 23 of th<* 
Federal Rules of Civil Procedure authorizes class actionsj. 
However, since it is clear that the character of the righ^; 
sought to be enforced is not: (1) joint, common, or second¬ 
ary or (2) several and the adjudication may affect specific 
property, this is at best a “spurious” class action, involving 
a common question of law and seeking common relief (Rule 
23(a)(3). It merely provides a device for permissive 
joinder of plaintiffs in which each must individually qualify 
to assert the substantive right claimed. California Apparel 
Creators v. Weider of California, 162 F. (2d) 893, 897 
(C.C.A. 2, 1947) cert. den. 332 U. S. 816; Knowles v. Wat 
Damage Corp., 171 F. (2d) 15 (App. D. C.) cert. den. 33i> 
U. S. 914. Here, the appellants who have not exhausted 
their administrative remedies, as w’ell as all alleged to bfc 
“similarly situated” but who have not joined, cannot sj) 
qualify and the complaint must be dismissed as to then). 

To assert, as do appellants, that the administrative pro¬ 
cedure set forth by the President in Executive Order 9836 
is incapable of providing the relief sought (Appellants’ Br. 
13) clearly merits no consideration when it is remembered 
that proceedings in conformity with the Order have re¬ 
sulted in clearing nine of them of all charges relating t() 
loyalty {supra, pp. 3-4). 

In view of the foregoing, only appellants Bruno, 
the Di Darios, Arnold Dowling, Grey and Pepper can urgfe 
lack of constitutionality. The remaining appellants cannqt, 
invoke judicial process in this action. As to them, thb 
issues of constitutionality are either moot, because the^ 
have been cleared, or they have not placed themselves in ja 
position to raise such issues because of failure to exhaust 
administrative remedies. See Stearns v. Wood, 236 U. £j>. 
75, 78; Perkins v. Lukens Steel Co., 310 IJ. S. 113, 125; 
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Coffman v. Breeze, 323 XJ. S. 316, 324; Tennessee Electric 
Power Co. v. T.V.A., 306 U. S. 118, 137-8. 


II 

Appellants 9 Constitutional Contentions Are Without Merit 

Appellants’ constitutional objections to Executive Order 
9835 are: (1) it deprives them of procedural due process 
(Appellants’ Br. 20-27; 40-50); (2) it violates constitutional 
rights of freedom of speech, thought, belief and assembly 
(Appellants’ Br. 28-31, 50-57); (3) it usurps judicial powers 
(Appellants’ Br. 35-3^); (4) its operative terms are vague, 
indefinite and undefinable (Appellants’ Br. 37-40); and (5) 
as applied by appellees, it discriminates on the basis of race 
and religion (Appellants’ Br. 18, 19, 32-35). As noted 
under “I” supra, the only appellants entitled to urge these 
contentions are Bruno, the Di Darios, Arnold Dowling, 
Grey and Pepper, who, as of the present, have exhausted 
their administrative remedies. 

In the main, these contentions have been disposed of by 
this Court in Joint Anti-Fascist Refugee Committee v. Tom 
C . Clark, et oX., 177 F. (2d) 79, 84; rehearing denied 
September 22, 1949. Their lack of substance bec-omes 
apparent upon a reading of the following statement from 
the majority opinion: 

“We might rest our opinion here, -without dealing 
with the constitutional questions raised. However, in 
view of the number of cases in this jurisdiction attack¬ 
ing validity of the loyalty program, it seems proper to 
dispose of questions of that nature which have been 
argued in this case. Therefore, vre shall briefly state 
our views. 

“We do not doubt validity of Section 9A of the 
Hatch Act. Congress may prescribe qualifications of 
government employees and attach conditions to their 
employment. Friedman v. Schwellenbach, 1946,81U. S. 
App. D.C. 365, 159 F. 2d 22, 24, certiorari denied, 330 
U. S. 838, 67 S. Ct. 970, 91 L. Ed. 1285. 

“We do not doubt validity of the Executive Order. 
It is the President’s duty to take care that the laws 
are faithfully executed. Article II, Section 3, Constitu¬ 
tion. It is his right and his duty to protect and defend 
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the government against subversive forces which may 
seek to change or destroy it by unconstitutional means. 
Vesting of the executive power in the President is 
essentially a grant of power to execute the laws. He 
cannot do so alone. He must have the aid of sub¬ 
ordinates. Therefore, he must have the power to 
select others to act for him, under his direction, in 
executing the laws. Myers v. United States, 1926, 272 
U. S. 52,117, 47 S. Ct. 23, 71 L. Ed. 160. The Executive 
Order exhibits a proper effort by the President to 
carry out the provisions of Section 9A. It is an exercise 
of his power as head of the executive branch of govern¬ 
ment to protect the civil service from disloyal and 
subversive elements. See Corwin, The President— 
Office and Powers, 3rd Ed. 1948, 121-136. His direc¬ 
tions contained in the Executive Order lay down the 
method he has chosen to discharge his duty in carrying 
out the objects and purposes of Section 9A and the 
Civil Service Act. 

“We do not doubt validity of the Attorney General’s 
act. Had the President performed the task himself, 
his acts could not have been challenged legally. Mar- 
bury v. Madison; Keim v. United States; Humphrey’s 
Executor v. United States, supra. The fact that they 
were done by the Attorney General, for and at the 
President’s direction, does not change their essential 
character as acts of the President himself. 

“Contrary to the contentions of the Committee, noth- 
ing in the Hatch Act or the loyalty program deprives 
the Committee or its members of any property rights. 
Freedom of speech and assembly is denied no one. 
Freedom of thought and belief is not impaired. Any¬ 
one is free to join the Committee and give it his sup¬ 
port and encouragement. Everyone lias a constitu¬ 
tional right to do these things, but no one has a con¬ 
stitutional right to be a government employee.” (Italics 
supplied.) 

While the foregoing should dispose of appellants’ alleged 
constitutional objections, in the interest of complete pres¬ 
entation we shall deal with each specific objection. 

They allege that the Presidential Order is unconstitu¬ 
tional because on its face and as applied, it does not provide 
for a full, fair and open hearing (Appellants’ Br. 40-45) 
with all the safeguards of due process in the judicially ae- 
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cepted sense. This contention is without merit. The right 
of removal from federal employment rests with the Presi¬ 
dent and, at least in the absence of clear Congressional 
mandate to the contrary, removal of executive employees 
can be effected without any hearing. Article II, Sections 
2 and 3, United States Constitution; Myers v. United States, 
272 U. S. 52, 163-164; Parsons v. United States, 167 U. S. 
324; Shurtleff v. United States, 189 U. S. 311. The court 
below correctly recognized that on the issue of removal of 
an employee from the executive branch, there is no con¬ 
stitutional right to a hearing (J.A. 136). Nor is there any 
Congressional mandate to the contrary. See section 6 of the 
Lloyd-La Follette Act (Act of August 24, 1912, c. 389, sec. 
6; 37 Stat. 555, as amended by Act of June 10, 1948, c. 447, 
62 Stat. 354, 5 U.S.C. 652, as amended), which specifies 
procedures for the removal of federal employees and ex¬ 
pressly states that “No examination of witnesses nor any 
trial or hearing shall be required except in the discretion of 
the officer or employee directing the removal.’’ 

The right to federal employment is a privilege and the 
reasonableness of removal on the grounds of belief of dis¬ 
loyalty cannot be subject to question. This is epitomized 
in the succinct comment of Mr. Justice Holmes when on the 
Massachusetts Bench: “The petitioner may have a constitu¬ 
tional right to talk politics but he has no constitutional right 
to be a policeman.” McAuliffe v. Mayor of New Bedford, 
155 Mass. 216, 220, 29 N.E. 517. In criticizing the last 
quoted statement, appellants conveniently overlook the al¬ 
most identical comment of this Court in Joint Anti-Fascist 
Refugee Committee v. Tom C. Clark, supra, where, in up¬ 
holding the validity of Executive Order 9835, it was said: 

“* * * No one has a constitutional right to be a 

government employee.” 

As a necessary corollary, appellants’ claim of denial of 
procedural due process is without substance (Appellants’ 
Br. 41, 42, 44-48). As stated by the court below (J.A. 136): 

“But the requirements of the due process clause 
apply only to judicial proceedings and to proceedings 
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of a quasi-judicial nature. They do not apply to thd 
employer-employee relationship as between the Govern¬ 
ment and its employees. An employer does not have 
to grant to his employees a formal trial, with all its 
pomp and circumstance, before discharging 
ployee. This applies equally as well to the 
States as an employer.” 

That removal from Federal employment properly can be 
effected on the basis of confidential reports, the contents of) 
which and the identity of the informants are not revealed 
to the charged employee, has been so found by this Court 
in Friedman v. Schwellenbach, 65 F. Supp. 254, aff’d. 81 
App. D.C. 365, 159 F. (2d) 22 (1946) cert. den. 330 U. S. 
838. In that case, plaintiff-appellant Friedman, both in the 
District Court and in this Court, commented upon the al¬ 
leged impropriety of hearings dealing with his removal 
“for reasonable doubts as to his loyalty” where no evidence 
against him was revealed. Nevertheless, this Court affirmed] 
the court below in granting summary judgment for de-j 
fendant-appellees, denying Friedman reinstatement and aj 
declaration that he had been unlawfully removed. 5 

It should be pointed out in this connection that con¬ 
fidential reports of the Federal Bureau of Investiga¬ 
tion, used in determining issues relating to loyalty 
under Executive Order 9835, cannot be revealed becausel 
of overriding considerations of public safety and national 
security. Faced with this realization, the President, in 
Part IV, paragraph 2 of the Executive Order, conferred 
the power upon investigative agencies to refuse revelation 
as to identity of informants. Consequently, to protect the] 
Federal employee from unfounded accusations of disloyalty,! 
the Directives of the Loyalty Review Board provide that 
in deciding a case, the departmental or agency loyalty board 
— 

“That confidential reports, the contents of which are not dis-i 
closed, may be relied upon without Constitutional infringement ini 
executive determinations and administrative proceedings is illus¬ 
trated by In re Carter, 177 F. (2d) 75, 78 (App. D. C., 1949) 
(applications to engage in licensed businesses) and by Norwegian 
Nitrogen Co. v. U. S., 288 U.S. 294 (proceedings regarding tariff 
increases). 


an em- 
Unitedl 
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is to consider that the employee may have been handicapped 
in his defense by non-disclosure of confidential information 
and lack of opportunity to cross-examine sources (J.A. 45; 
App. p. 41). 

Nor does United States v. Lovett, 328 U. S. 303, hold that 
due process must be accorded in removing a person from 
Federal employment. Primarily, the Lovett case con¬ 
demned an Act of Congress as a bill of attainder prohibited 
by Article I, Section 9, Clause 3 of the Constitution. This 
constitutional prohibition concerns legislative enactments 
and obviously appellants are not attacking a legislative 
enactment. Executive Order 9835, the Directives of the 
Loyalty Review Board of the Civil Service Commission, 
and the Postmaster General’s Orders, pursuant to which 
loyalty procedures have been instituted against each 
of the appellants, cannot be characterized as bills of at¬ 
tainder because they are not legislative acts, “ * * * that 
apply either to named individuals or to easily ascertained 
members of a group in such a way as to inflict punishment 
on them without a judicial trial * * United States v. 
Lovett, 328 U. S. 303, 315. A further distinguishing factor 
should be noted. Appellants erroneously conclude that 
those of them who may be removed from Federal employ¬ 
ment under Executive Order 9835 are permanently pro¬ 
scribed from further Government work. This is not the 
fact. They can at any time apply for such employment and 
if at such time their qualifications are found satisfactory 
and there are no longer reasonable grounds for belief that 
they are disloyal, they may obtain reemployment. This 
factor of itself completely distinguishes the Lovett case 
wherein the proscription against employment was perma¬ 
nent. 

The assertion that the notices of proposed removal 
action (J.A. 87-120) do not afford charged employees with 
sufficient knowledge of the nature and details of the accusa¬ 
tions made against them (Appellants’ Br. 41) is con¬ 
tradicted by the notices themselves. (J.A. 86-120). 

A review of the notice of proposed removal action sent 
each of the appellants clearly shows a detailed specification 
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of the charges against him. Illustrative is the notice ofj 
proposed removal action forwarded James A. Bruno (J.A. 
90-91) in which he is charged with having been, for the! 
past several years, a member of the Communist Party, an 
organizer thereof, a distributor of its literature, frequently! 
attending meetings, and consistently making statements! 
derogatory of the United States and laudatory of the com-j 
munist form of Government. Greater definiteness hardly j 
could be formulated. 

While extraneous to the issues raised in this appeal, wei 
wish to comment briefly on the private nature of the hear-! 
ing. It is true that such hearings are confidential (App. 
42). This, however, is done to safeguard the employee 
from any adverse publicity, whether the charges are found 
to be true or untrue. No one aside from himself, his 
counsel, and the Loyalty Board members will know that any j 
charges have ever been brought against him. This desire J 
to maintain confidentiality is strictly for the employee’s! 
benefit. The transcript of the hearing is given to him as of I 
right. Its disclosure is within his control. 

Turning to appellants’ contention of abridgment ofj 
freedom of thought, speech, press, assembly and association,' 
it is submitted that this Court has specifically disposed ofj 
such assertions in Joint Anti-Fascist Refugee Committee 
v. Tom C. Clark, et al., supra, when it stated: 

“Contrary to the contentions of the Committee, noth-! 
ing in the Hatch Act or the loyalty program deprives 
the Committee or its members of any property rights.! 
Freedom of speech and assembly is denied no one.j 
Freedom of thought and belief is not impaired. Any-j 
one is free to join the Committee and give it his sup-j 
port and encouragement. Everyone has a constitu-! 
tional right to do these things, but no one has a con-j 
stitutional right to he a government employee.” 

The decision of this Court in that case, finds clear precedent | 
in United Public Workers v. Mitchell, 330 U.S. 75, 95, 99, in j 
which the constitutionality of that part of Section 9a of the j 
Hatch Act providing that 1 “no officer or employee in the j 
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executive branch of the Federal government • • • shall 
take any active part in political management or in political 
campaigns’ 7 was sustained. Similar contentions of un¬ 
constitutionality were presented to the Supreme Court 
against the validity of that section. In disposing of them, 
that Court said: 

“Of course, it is accepted constitutional doctrine 
that these fundamental human rights are not absolute 
. . . Congress and the President are responsible for 
an efficient public service. If, in their judgment, ef¬ 
ficiency may be best obtained by prohibiting active par¬ 
ticipation by classified employees in politics as party 
officers or workers, we see no constitutional objection.” 

Appellants next assert lack of due process because mem¬ 
bership in, affiliation with, or sympathetic association with 
an organization designated by the Attorney General as sub¬ 
versive may be considered in the determination as to re¬ 
moval although that designation of the organization was 
made without notice or hearing (Appellants’ Br. 41). 

The unsoundness of this contention has been established 
in Joint Anti-Fascist Refugee Committee v. Tom C. Clark, 
supra , wherein the majority of this Court, in referring to 
the Attorney General’s act of proscribing organizations as 
totalitarian, fascist, communist or subversive, stated (177 
F. (2d) at 84); 

“We do not doubt validity of the Attorney General’s 
act. Had the President performed the task himself, his 
acts could not have been challenged legally. Marburg 
v. Madison; Keim v. United States; Humphrey’s Exe¬ 
cutor v. United States, supra. The fact that they were 
done by the Attorney General, for and at the Presi¬ 
dent’s direction, does not change their essential char¬ 
acter as acts of the President himself.” 

Their further contentions that the Order denies due 
process because vague, indefinite and undefinable and be¬ 
cause it usurps judicial power, need not detain us. Pri¬ 
marily, the validity of the Order has been upheld by this 
Court in the Joint Anti-Fascist Refugee Committee case, 
supra. Further, this Court sustained the validity of a Civil 
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Service Commission regulation permitting removal of a 
Government employee “for a reasonable doubt as to bis 
loyalty” in Friedman v. Schwellenbach, supra. Under these 
circumstances, appellants’ claim of vagueness would seem 
insupportable. Tlie alleged usurpation of judicial power by 
the executive overlooks the fact that the executive activity 
here involved is a determination of whether an employee) 
should be removed from the executive branch of the Govern¬ 
ment because reasonable grounds exist for relief that hq 
is disloyal to the Government. The duty of determining 
qualifications of Federal employees resides with the execu¬ 
tive, at least in the absence of clear Congressional provi¬ 
sion to the contrary. “Indeed it may well be doubted 
whether that is a duty which is strictly judicial in nature.” 
Keim v. United States, 177 U.S. 290, 295-296. 

Yet, under the procedures provided by Executive Order 
9835, appellants are entitled to a hearing before the Postj 
Office Department Loyalty Board at which they may present 
whatever evidence they wish on their own behalf, they are 
accorded a right of appeal to the Postmaster General where 
they again may be heard and, finally, they are accorded a 
further appeal, in the event of adverse determination, to the 
Loyalty Review Board of the Civil Service Commission. 
These procedures surely afford ample protection to the 
employee when it is remembered that under the Constitu¬ 
tion and existing statutes they are not entitled to any hear¬ 
ing. 

Appellants’ remaining attack on constitutionality is that 
appellees have construed and applied the Executive Order 
in such a manner as to discriminate against certain religious 
and racial minority groups (Appellants’ Br. 18,19, 32-35). 

While referring in conclusory fashion to the Order as ai^ 
unconstitutional restraint upon freedom of speech, thoughtJ 
press, assembly, religion and association (J.A. 15, 16, 17 
appellants base their charge of discrimination on the allega^ 
tions of paragraph “Fifty-third D” of the complaint (Apj 
pellants’ Br. 32). That paragraph alleges: 

“D. Defendants herein have construed and applied 
Executive Order #9835 in such a manner as to dis- 
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criminate against certain religious and racial minor¬ 
ity groups. Upon information and belief, of all Post 
Office employees who have received proposed removal 
notices under Executive Order #9835, in excess of 50% 
are Negroes, and more than 30% are Jewish; of the 
thirty-four (34) Post Office employees in Cleveland 
who have received such notices, twenty-eight (28) are 
Negro, four (4) are Jewish; and of the forty-one (41) 

Post Office employees in Philadelphia who have re¬ 
ceived such notices, twenty (20) are Jewish and twelve 
(12) are Negro. In addition to discriminating as afore¬ 
said against Negroes and Jews, defendants Donaldson, 
Jackson, Frank and Alford, and/or their agents, have 
wilfully, intentionally and deliberately pressed charges 
under Executive Order #9835 against those Post Office 
employees who have been most active and militant in j 

combatting racial discrimination in the Post Office 
Department. Executive Order #9835 as thus applied 
by defendants herein is in violation of Article VI, 

Clause 3 and the First and Fifth Amendments to the 
United States Constitution.” 

At the outset, it must be noted that this conclusory charge 
of discrimination, founded on nothing more than “informa¬ 
tion and belief” as to percentage and number of Negroes 
and Jews receiving notices of proposed removal action in 
the Post Office, is entirely without foundation in fact. As 
the uncontroverted affidavits of Harry B. Mitchell, now 
Chairman of the Civil Service Commission (J.A. 50-51), 
and of Roy C. Frank, a member of the Post Office Depart¬ 
ment Loyalty Board (J.A. 76-77), unequivocally demon¬ 
strate, no discrimination on the basis of race, color or creed 
has ever been practiced or even attempted in that Depart¬ 
ment or any other executive branch of the Government. 
Significantly, at no hearing before the Post Office Loyalty 
Board was such a charge made by any of the appellants 
although the action was challenged on other constitutional 
grounds. 

These affidavits, submitted in support of appellees’ mo¬ 
tion on May 13, 1949 (J.A. 37), establish that the executive 
departments and agencies, including the Post Office Depart¬ 
ment and the Loyalty Review Board of the Civil Service 
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Commission, have no interest in nor concern with an eml 
ployee’s race, color or creed (J.A. 50, 77). Under Part Vi 
of the Executive Order (J.A. 35), each department and 
agency submits the names of all incumbent employees on 
Form 84 to the Federal Bureau of Investigation for aj 
loyalty check (J.A. 53). This form contains no reference ty 
race or religion. Upon receipt of such forms, the Bureaii 
checks the names of the employees against its records of 
persons concerning whom there is substantial evidence oi 
being disloyal within the meaning of Part V of Executive 
Order 9835 (J.A. 34-35). Where derogatory information 
as to loyalty is revealed, a full field investigation of the 
employee is conducted and confidential reports of the! 
Federal Bureau of Investigation based on such field investi-! 
gations are referred to the employing executive department! 
or agency loyalty board through the Civil Service Commis¬ 
sion (J.A. 44). The Post Office Department Loyalty Board, 
the Postmaster General, and the Loyalty Review Board of 
the Civil Service Commission do not request any informa¬ 
tion as to race, color or creed, prior to, during, or after 
the hearings held before them. Appellees’ affidavits 
specifically deny discrimination (J.A. 51, 77). These afJ 
fidavits, together with the exhibits annexed thereto, were 
filed in this action on May 13, 1949 (J.A. 37, 63). 
Although this case did not come on for hearing until June 
28,1949 (J.A. 136,137), appellants made no effort to submit 
affidavits or other material in an effort to controvert the 
foregoing statements of fact which demonstrate, beyond 
question, that there can be no genuine issue of fact as to 
racial or religious discrimination. 

o I 

In an attempt now to bolster the vague conclusory allega¬ 
tions of the complaint, appellants seek to ignore the un¬ 
controverted affidavits and exhibits of appellees filed in the 
court below (Appellants’ Br. 31). This they cannot do. 
Significantly, the lower court did consider the affidavits 
and exhibits submitted in support of appellees’ motions, 
as its order attests (J.A. 137), thereby following the proper 
procedure established by this Court in National War Labor 
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Board v. Montgomery Ward & Co 79 App. D.C. 200, 203, 
144 F. (2d) 528, 531, (1944) cert den. 323 U.S. 774: 

“Even if the complaint had stated a sufficient claim 
the uncontradicted affidavits of the defendants would 
have shown that there was no genuine issue as to any 
material fact, and their motion for summary judgment 
should therefore have been granted. In our opinion the 
affidavits were pertinent, also, to the motion to dis¬ 
miss.” 

The action of the lower court was also in accord with the 
practice established by Rule 12(b), as amended, of the 
Federal Rules of Civil Procedure which provides, so far 
as pertinent: 

“ * # # If, on a motion asserting the defense 

numbered (6) to dismiss for failure of the pleading to 
state a claim upon which relief can be granted, matters 
outside the pleading are presented to and not excluded 
by the court, the motion shall be treated as one for 
summary judgment and disposed of as provided in 
Rule 56, and all parties shall be given reasonable oppor¬ 
tunity to present all material made pertinent to such 
a motion by Rule 56.” 

Even on the face of the complaint, it is apparent that 
the vague, indefinite and conclusory charge of discrimi¬ 
nation, founded on “information and belief” as to per¬ 
centages of Negroes and Jews receiving notices of pro¬ 
posed removal action is insufficient, in any event, to as¬ 
sert actionable discrimination. As established by the very 
cases upon which appellants rely, percentages or numbers 
are too remote and speculative to indicate discrimination. 
Constitutional safeguards do not require proportionate 
equality of number. 

As put by the Supreme Court, in Akins v. Texas, 325 U.S. 
398,403: 

“Purposeful discrimination is not sustained by a 
showing that on a single grand jury the number of mem¬ 
bers of one race is less than that race’s proportion of 
the eligible individuals. The number of our races and 
nationalities stands in the way of evolution of such 
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a conception of due process or equal protection. • * • 
The mere fact of inequality in the number selected does 
not in itself show discrimination. A purpose to dis¬ 
criminate must be present • * V’ 

' 

See also NLRB v. Pittsburgh Steamship Co., 337 U. S. ^56. 

I 

Such percentages and numbers are rendered even more 
meaningless as an attempted allegation of fact to support 
a generalized, conclusory charge of discrimination where, 
as here, the proportion of Negroes and Jews to the total 
number of employed is not even shown. Further indi¬ 
cation that the averment of discrimination is without foun¬ 
dation in fact, bordering on the frivolous, is the failur^ of 
appellants’ counsel to allege facts showing that any bne 
of appellants has been the subject of discrimination. 

It is basic that constitutional guarantees are personal 
and can only be availed of by one whose alleged rights have 
been invoked. McCabe v. A. T. & S . F. Ry. Co., 235 Uj S. 
151; Steams v. Wood, 236 U. S. 75, 78; Perkins v. Lukins 
Steel Co., 310 U. S. 113, 125; Coffman v. Breeze, 323 U. S. 
316; and Termessee Electric Power Co. v. T. V. A., 306 U. S. 
118, 137-8. 

The foregoing clearly demonstrates why appellants 
never sought to contravene the unquestioned factual prqof 
submitted in appellees’ affidavits and which establishes that 
there has never been any type of discrimination. Absence 
of discrimination is further established by an examination 
of Executive Order 9835 (J. A. 26-36) which, significantly, 
makes no reference whatever to race or religion. 

Hence, appellants’ generalized, vague, unsupported zjnd 
speculative charges as to discrimination founded solely 
on alleged percentages and numbers of those receivjng 
notices of proposed removal action hardly constitute allega¬ 
tions of fact, presenting any constitutional issue whatever. 

It is submitted that appellants’ efforts to create a caijise 
of action by generalized unsupportable assertions, on in¬ 
formation and belief, that Executive Order 9835 on its face 
and as applied is a deprivation of freedom of religion Jnd 
has been used as an instrument of racial and religious dis¬ 
crimination are merely attempts to induce this Court!to 
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review the correctness of the executive determination that 
“on all the evidence reasonable grounds exist for belief 
that the employee involved is disloyal to the Government 
of the United States.” (Part V, Executive Order 9835, 
J.A. 34). This attempt is contrary to the well-established 
rule that if all procedural requirements have been met, the 
judiciary will not review the correctness of the executive 
determination to remove an employee. Keim v. United 
States, 177 U. S. 290; Eberlein v. United States, 257 U. S. 
82; White v. Berry, 171U. S. 366; Hammond v. Hull, 76 App. 
D.C. 301, 131, F. (2d) 23 (1942) cert. den. 318 U. S. 777; 
Love v. United States, 108 F. (2d) 43 (C.C.A. 8), cert. den. 
309 U. S. 673; Levine v. Farley, 70 App. D.C. 381,107 F. (2d) 
186 (1939) cert, den., 308 U. S. 622; Golding v. United 
States, 78 C. Cls. 682, cert. den. 292 U. S. 643; Levy v. 
Woods, 171 F. (2d) 145 (App. D.C., 1948); Friedman v. 
Schwellenbach, 81 App. D.C. 365, 367, 368, 159 F. (2d) 22, 
24, 25 (1946) cert. den. 330 U. S. 838. 

As this Court said in Friedman v. Schwellenbach, supra, 
(81 App. D.C. at 367, 368, 159 F. (2d) at 24, 25): 

“In these circumstances the Commission’s finding 
is conclusive. It is beyond our province, and it was 
beyond the province of the District Court, to review the 
finding of the Civil Service Commission that it had 
a reasonable doubt as to whether Friedman was loyal 
to the government, because it has long been held that 
the courts will not review managerial acts, not clearly 
arbitrary, of executive officials performed within the 
scope of their authority, and will not substitute their 
judgment in such matters for that of the officials. 

“In this case, as we have said, the appellant was 
conditionally employed. The character investigation 
which was the condition imposed disclosed to the satis¬ 
faction of the Civil Service Commission that there 
was reasonable doubt as to his loyalty. Consequently, 
it caused his removal from the service under the regu¬ 
lation which it had lawfully promulgated. Throughout 
the procedure, which lasted many months, the appellant 
was accorded the fullest opportunity to present his 
case, and he availed himself of the opportunity. The 
action of the Commission was no more than the per¬ 
formance of an ordinary duty of an executive agency. 




Under the long established rule, the District Court 
was correct in refusing to interfere with the perform! 
ance of that duty.” 


Appellants do not claim that the procedural require! 


ments of Executive Order 9835 have not been followed. 

i 


III 

I 

No Claim Upon Which Relief Can Be Granted Has Been Stated 
Against the Attorney General 

The appellants’ prime contention relating to the At! 
torney General is that he has designated certain organiza¬ 
tions as totalitarian, communist, fascist, or subversives 
under Part III, Section 3 of the Order, without notice of 
hearing to Federal employees or the organizations chargecf 
and without giving either an opportunity to attack suclj 
designation and that such action is unconstitutional (J. AL 
22, 23, 32). 6 It is submitted that this contention has beerji 
expressly overruled by this Court in Joint Anti-Fascist 
Refugee Committee v. Clark, supra. 

conclusion 

For the foregoing reasons, it is submitted that the judg¬ 
ment of the court below dismissing the complaint with prej ¬ 
udice should in all respects be affirmed. 

Respectfully submitted, 

H. G. Morison, 

Assistant Attorney General; 

George Morris Fay, 

United States Attorney; 

Edward H. Hickey, 

Special Assistant to the 
Attorney General; 

Attorneys for Appellees. 

Of Counsel: 

Howard C. Wood, 

Attorney, Department of Justice; 

Lawrence V. Meloy, 

Attorney, U. S. Civil Service Commission. 


6 Appendix hereto pp. 45-59. 
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B. Mitchell, Chairman of the Civil Service Commission. 

Reply of Harry B. Mitchell to H. G. Morison, Assistant Attorney 
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ministrative proceedings as to each appellant. 
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STATEMENT, REGULATIONS AND DIRECTIVES 

of the 

LOYALTY REVIEW BOARD 


• •••••• 

Directives to the Departments and Agencies 

Cases of Incumbent and Excepted Employees and Excepted 

Applicants 

The Statement of Loyalty Review Board, which is set 
forth hereinbefore preceding the Regulations for the Op¬ 
erations of the Loyalty Review Board, is an integral part 
of these Directives. 

Directive I' 

Establishment of Department and Agency Loyalty Boards 

In accordance with Executive Order 9835 the head of each 
Department and Agency shall establish a Department or 
Agency Loyalty Board, each of which shall be composed of 
not less than three impartial persons of the Department 
or Agency concerned, whose duties it shall be to adjudicate 
loyalty cases involving incumbent and excepted employees 
and excepted applicants. 

In performing their duties, the members of the Boards 
should avoid the attitude of the prosecutor and should al¬ 
ways bear in mind and make clear to all concerned that the 
proceedings are in the nature of an investigation and not 
of a prosecution. 

(Hereafter the word “Agency” shall be construed as 
including Departments, Commissions, Boards and Cor¬ 
porations as well as Agencies.) 

Issuance of Procedural Instructions 

The head of each Agency shall prescribe procedures for 
the adjudication of loyalty cases on incumbent and ex¬ 
cepted employees and excepted applicants within the 
Agency which shall be consistent with the Executive Order 
and the Directives herein contained, and shall be submitted 
to the Loyalty Review Board for its approval. 

The procedures shall be introduced with the following 
statement: 

“The regulations and directives duly promulgated by 
and under the authority of the Loyalty Review Board in 
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accord with the provisions of Executive Order 9835, as 
set forth in Title 5, Chapter II, of the Code of Federal 
Regulations, constitute the basic and controlling regula¬ 
tions to govern all loyalty adjudication procedures in 
.(name of Department or Agency). 

“The following statement of procedures is therefore pro¬ 
mulgated in accordance therewith.” 

Suspension and Removal 

In order to obtain uniformity and coordination of poli¬ 
cies and procedures among the several Agencies and to 
afford equal treatment to veterans and non-veterans, em¬ 
ploying Agencies should not suspend any employee until 
after a determination of an unfavorable nature (subse¬ 
quent to the serving of a notice of proposed removal action 
and reply, if any, and hearing, if held) has been made by 
a Board, except in cases where the circumstances are such 
that the retention of the employee in an active duty status 
may be detrimental to the interests of the Government. In 
such exceptional cases the employee may be temporarily 
assigned to duties in which this condition would not exist, 
or placed on annual leave, provided he has sufficient leave to 
his credit to cover the required period, placed on leave 
without pay with his consent, or suspended. 

In effecting suspension of persons covered by Public 
Law 623, 80th Congress, the procedure relating to suspen¬ 
sion set forth in section 9.102 of the Civil Service Com¬ 
mission regulations, or in cases of preference eligibles in 
section 22.2, shall be observed. In cases in which initial 
consideration indicates that suspension may be warranted, 
the notice of such proposed suspension may be included in 
the notice of proposed removal action. 

If the determination made by the Agency Board is that 
removal action is warranted under the authority of section 
9A of the Hatch Act or of provisions in the various appro¬ 
priation acts that forbid payment of funds to any person 
who advocates or who belongs to an organization which ad¬ 
vocates the overthrow of our constitutional form of gov¬ 
ernment by force or violence, the employee shall be sus¬ 
pended immediately. 

In the further interest of uniformity of policies and pro¬ 
cedures and equality of treatment of employees, no em¬ 
ployee who pursues his appeal diligently shall be removed 
until the Loyalty Review Board makes its determination. 
Such employees may, however, be carried in a suspended 
status until such determination is made. 
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Resignation After Adverse Adjudication 

In cases not seriously threatening national security, a| 
Board, with the approval of the head of the Agency, after 
hearing and determination of an unfavorable nature, ifj 
mitigating circumstances are found, may permit resigna¬ 
tion instead of recommending suspension or removal. In 
case of such resignation, immediate notice shall be given 
to the Civil Service Commission, accompanied by the com¬ 
plete file of the case. 


DIRECTIVE II 

Initial Consideration of Loyalty Cases 
Standard; Activities and Associations 

The standard for the refusal of employment or the re-| 
moval from employment in an Executive Department ori 
Agency on grounds relating to loyalty under Executive 
Order 9835 shall be that, on all the evidence, reasonable 
grounds exist for belief that the person involved is disloyal 
to the Government of the United States. The decision shall 
be reached after consideration of the complete file, argu¬ 
ments, briefs and testimony presented. 

Among the activities and associations of an applicant 
or employee which may be considered in connection with 
the determination of disloyalty may be one or more of 
the following: 

(1) Sabotage, espionage, or attempts or prepara¬ 
tions therefor, or knowingly associating with spies or 
saboteurs; 

(2) Treason or sedition or advocacy thereof; 

(3) Advocacy of revolution or force or violence to 
alter the constitutional form of government of the 
United States; 

(4) Intentional, unauthorized disclosure to any per¬ 
son under circumstances which may indicate disloyalty 
to the United States, of documents or information of 
a confidential or non-public character obtained by the 
person making the disclosure as a result of his employ¬ 
ment by the Government of the United States, or prior 
to his employment; 

(5) Performing or attempting to perform his duties 
or otherwise acting, so as to serve the interests of an- 
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other government in preference to the interests of the 
United States; 

(6) Membership in, affiliation with or sympathetic 
association with any foreign or domestic organization, 
association, movement, group or combination of per¬ 
sons, designated by the Attorney General as totalitarian, 
fascist, communist, or subversive, or as having adopted 
a policy of advocating or approving the commission of 
acts of force or violence to deny other persons their 
rights under the Constitution of the United States, or 
as seeking to alter the form of government of the 
United States by unconstitutional means. 

Such membership, affiliation or sympathetic association 
is simply one piece of evidence which may or may not be 
helpful in arriving at a conclusion as to the action which 
is to be taken in a particular case. (See Memo 1 of March 
9, 1948). The organizations so designated by the Attorney 
General are listed in Appendix A to these regulations. 

However, the Attorney General has designated certain 
organizations (see Appendix A) as being within the scope 
of section 9A of the Hatch Act, which section makes it 
unlawful for any employee of the Federal Government to 
have membership in any political party or organization 
which advocates the overthrow of our constitutional form 
of government in the United States. He has also designated 
certain organizations (see Appendix A), in accordance with 
section 3, Part III of Executive Order 9835, as organizations 
which seek to alter the form of government of the United 
States by unconstitutional means. 

The Loyalty Review Board has considered the language 
used in the Hatch Act, in the Executive Order, and in the 
various appropriation acts which forbid payment of salary 
or wages to any person who advocates, or who is a member 
of an organization that advocates, the overthrow of the 
Government of the United States by force or violence, and 
has determined that the language from each source has a 
common meaning and that such language should be similarly 
construed and applied in the adjudication of cases arising 
under Executive Order 9835. 

Therefore, in accord with the designations of the Attorney 
General, present membership in any of the organizations 
designated by the Attorney General as being within the 
scope of section 9A of the Hatch Act or as seeking to alter 
the form of government of the United States by uncon¬ 
stitutional means, or present advocacy by an individual of 
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the overthrow of the Government of the United States by 
force or violence, for the purpose of adjudicating cases 
under Executive Order 9835, should be considered as bring¬ 
ing the case within the purview of section 9A of the Hatch 
Act and the various appropriation acts noted above; and, 
if in the consideration of a case a Loyalty Board finds a£ 
a fact that an employee or an applicant is a member o|f 
such an organization, or that he advocates the overthrow 
of the Government of the United States by force or violencd, 
then the removal of the employee, or the refusal of employ^ 
ment to the applicant, is mandatory. (See ‘‘ Suspension and 
Removal” of Directive I.) 

Insofar as an individual’s membership in, affiliation with 
or sympathetic association with organizations is concerned, 
all Loyalty Boards shall confine their consideration t<t> 
organizations on the Attorney General’s list. 

However, activity of alleged disloyal nature on the pare 
of an individual that occurs within or in connection with 
an organization not on the Attorney General’s list may 
be the proper subject of a charge or interrogatory, and 
such activity may be given consideration in the determinan 
tion made by the Board, as may also any alleged disloyal 
activity on the part of an individual not connected with 
any organization. 

An organization not on the Attorney General’s list ma| 
be properly referred to in notices of charges or interroga^ 
tories only with the clear understanding and a statement 
that reference to such organization is solely for the purpos^ 
of identifying, in detail, the informative facts relating tb 
the time, the place, and in what connection the alleged 
activity of the individual occurred. Disloyal activities o^ 
the part of an individual are not privileged because they 
have occurred in connection with an organization not on 
the Attorney General’s list. 

Responsibility for Consideration of Loyalty Cases 

All cases in which a report of a loyalty investigation i^ 
received shall be referred for consideration to an Agency 
Loyalty Board consisting of not less than three personsL 
which shall take action on every case so referred. (See[ 
however, Loyalty Review Board Memorandum No. 15 of 
July 23, 1948, to All Executive Departments and Agencies^ 
for procedures for the adjudication of loyalty cases of perf 
sons appointed to hearing examiner positions under th^ 
Administrative Procedure Act.) 
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It is advisable that the head of the Agency provide for 
each hearing before its Board, a representative of the 
Agency (a legal officer, if practicable), who, subject to the 
direction of the Board, will assist in the preparation of the 
charges and in the presentation of the case to the Board. 
Such representative should be thoroughly familiar with the 
case in order that he may competently prepare and present 
the issues involved, examine or cross-examine witnesses, 
advise the Board members as to the presence or absence 
of information in the case, and otherwise assist the Board 
in developing the facts necessary to a just determination. 

Securing Additional Information 

The Board shall examine the report of investigation and 
may request further investigation if such action appears 
to be necessary. Whenever practicable, such request shall 
be specific as to the additional information required. 

If the Board deems it advisable or necessary to obtain 
information or clarification of certain matters from an 
individual whose case is before the Board prior to reach¬ 
ing a conclusion as to whether the case should be closed 
favorably, whether charges should be made, or further 
investigation should be requested from the Federal Bureau 
of Investigation, the individual may be given the oppor¬ 
tunity, if he so desires, to answer questions by written in¬ 
terrogatories issued by the Board, but not otherwise. 

Initial Consideration; Determination Without Hearing 

The Board shall consider the reports of investigation in 
the light of the Standard as set forth above and shall deter¬ 
mine whether such reports warrant a finding clearly favor¬ 
able to the individual or appear to call for further processing 
of the case with a view to possible removal action. 

If the Board reaches a clearly favorable conclusion, it 
shall so determine and notify the appropriate authority 
so that proper action may be taken. 

If the Board determines that such reports do not warrant 
a finding clearly favorable to the individual, the procedures 
set forth herein shall be fallowed. 

Action in Cases of Incumbent and Excepted Employees 

Where Initial Consideration Indicates That A Finding 

of Removal May Be Warranted 

In all cases in which the evidence indicates that removal 
action may be warranted, the Board shall serve the incum- 
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bent or excepted employee with a notice in writing stating j 
the charges against him in factual detail, setting forth with J 
particularity the facts and circumstances relating to the 
charges so far as security considerations will permit, in 
order to enable the employee to submit his answer, defense 
or explanation, and of the proposed removal action. This 
notice shall be given to the employee at least thirty calendar 
days in advance of the effective date of the proposed removal 
action, except as provided in section 22.2(a)(2) of Civil 
Service Commission regulations. The notice shall give the 
employee the following information: 

Contents of Notice of Proposed Removal Action 

The notice of proposed removal action required on the 
preceding page shall state to the employee: 

(1) The charges against him in factual detail, setting 
forth with particularity the facts and circumstances relat¬ 
ing to the charges so far as security considerations will 
permit, in order to enable the employee to submit his 
answer, defense or explanation. 

(2) His right to answer the charges in writing, under j 
oath or affirmation, within a specified reasonable period of 
time, not less than ten (10) calendar days from the date of 
the receipt by the employee of the notice. 

(3) His right to have an administrative hearing on the 
charges before a Loyalty Board in the Agency, upon his 
request. 

(4) His right to appear before such Board personally, to 
be represented by counsel or representative of his own 
choosing, and to present evidence in his behalf. 

(5) The work and pay status in which he will be carried 
during the period of the notice or until the determination 
of the Agency Loyalty Board. 

(6) The fact that the proposed removal action will not 
become effective in less than thirty (30) calendar days from 
the date of receipt by the employee of the notice. 

(7) The authority or authorities (Executive Order 9835 
and any applicable statutes, such as section 9A of the Hatch 
Act and/or section 14 of the Veterans’ Preference Act of 
1944) under which the notice is being sent. 
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Determination of Case After Notice 

After giving an excepted applicant an interrogatory or 
an incumbent or excepted employee a notice of charges, the 
Board shall proceed as follows: 

(a) If the individual does not reply within the time speci¬ 
fied by the Agency, the Board shall consider the case on 
the complete file, make its determination and notify the 
appropriate authority so that proper action may be taken. 
However, no inference or presumption should be assumed 
by the Board because of the failure or refusal of an individ¬ 
ual to reply to an interrogatory or notice of charges. Despite 
his failure or refusal to reply, the Board shall furnish the 
individual a notice of the time and place when the Board 
proposes to consider his case, in order that the individual 
and his counsel or representative may appear if he so 
desires. 

(b) If the individual does not reply but if he or his 
counsel or representative requests a hearing before the 
Board, he shall be granted such. 

(c) If the individual answers in writing but does not 
request a hearing, the Board shall then consider the case 
on the complete file (including such answer), make its deter¬ 
mination and notify the appropriate authority so that 
proper action may be taken. 

(d) If the individual requests a hearing before the 
Board, a time and place for such hearing shall be set by 
the Board, as convenient to him as circumstances permit, 
and he shall he allowed a reasonable time to assemble his 
witnesses and prepare his defense. This hearing shall be 
conducted in accordance with the provisions of Di¬ 
rective III. 


DIRECTIVE III 

Manner of Conducting Hearings Before Agency 

Loyalty Boards 

Hearings before the Boards shall be conducted in an 
orderly manner and in a serious, businesslike atmosphere of 
dignity and decorum. The conduct of the Board members 
shall be characterized by fairness, impartiality and co¬ 
operativeness. 

It is recommended that the hearings begin with the read¬ 
ing of the letter of charges and interrogatories, if any. 
The applicant or employee shall thereupon be informed of 



41 


his right to participate in the hearing, be represented by 
counsel and present witnesses in his behalf. 

Admissibility of Evidence 

Strict legal rules of evidence shall not be applied at the 
hearings, but reasonable bounds shall be maintained as to 
competency, relevancy and materiality. 

Requirement of Oath or Affirmation 

Testimony shall be given under oath or affirmation. 

Presentation of Evidence 

Both the Government and the applicant or employee may 
introduce such evidence as the Board may deem proper in 
the particular case. 

The Board shall take into consideration the fact that the 
applicant or employee may have been handicapped in his 
defense by the non-disclosure to him of confidential infor¬ 
mation or by the lack of opportunity to cross-examine per¬ 
sons constituting such sources of information. 

Recording of Testimony 

Testimony at the hearing shall be recorded and tran¬ 
scribed and shall be made a permanent part of the record in 
the case. The transcript shall include a copy of the 
charges and of the interrogatories, if any. Whenever pos¬ 
sible, the testimony shall be taken verbatim and shall be 
transcribed. The applicant or employee personally or by 
his counsel or representative shall be entitled to inspect 
the transcript and, upon request, shall be furnished with 
a copy of the transcript. 

In cases in which it is not practicable to record the testi¬ 
mony verbatim, the Board shall make suitable notes of the 
relevant portions of the testimony. At the conclusion of the 
hearing, these notes shall be summarized and when agreed 
to in writing by all parties concerned, the summary shall 
constitute part or all, as the case may be, of the transcript 
of the hearing. If the members of the Board and the ap¬ 
plicant or employee cannot agree on the summary, the 
summary prepared by the Board and such written excep¬ 
tions thereto as the applicant or employee may seasonably 
file with the Board shall constitute all or part, as the case 
may be, of the transcript, and such summary and exceptions 
shall be considered in connection with the making of the 
determination. 

Reporting of testimony given at hearings shall be done 
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by a person or persons designated by the Board. No 
other transcripts shall be made. 

Attendance at Hearings 

Hearings shall be private. Attendance shall be limited 
to representatives of the Agency who are directly connected 
with the adjudication of the case, representatives of the 
Loyalty Review Board, and the incumbent or expected em¬ 
ployee or excepted applicant concerned, his counsel or 
representative, and the witness who is testifying. 

Determination After Hearing 

After the incumbent or excepted employee or excepted 
applicant has been given a hearing by tbe Board, the 
Board shall promptly make its determination, and notify the 
appropriate authority so that proper action may be taken. 

DIRECTIVE IV 

Determinations, Appeals, and Advisory Recommendations 
Records of Determinations 

The determination by the Board shall be made in writing 
and shall be signed by the members of the Board. It shall 
state merely the action taken and shall be made a per¬ 
manent part of the file in every case. 

Appeals to Heads of Departments and Agencies 

When the Board has reached a determination after 
charges have been made, tbe Board or the appropriate 
officer shall serve a notice to that effect in writing on the 
applicant or employee. If the determination is unfavorable, 
the notice shall also inform the individual that he has a right 
to appeal from the Board’s action to the head of the em¬ 
ploying Agency, or to such person or persons as may be 
designated by such head, and shall inform him of the 
procedure to be followed in making the appeal. A specified 
reasonable period of time, not less than ten calendar days 
from the date of receipt by the individual of the notice of 
the determination, shall be allowed him to appeal. 

If he does not appeal from the determination, the Board 
shall transmit its determination to the appropriate author- 
ity. 

All persons in whose case an unfavorable determination 
has been made under Executive Order 9835, whether covered 
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by Section 14 of the Veterans’ Preference Act or not, shal^ 
be assured the right of appeal to the head of the Agency or 
to such person or persons as may be designated by such 
head, from the adverse determination of the Board. This 
right is in addition to, and not in lieu of, the rights accorded 
to preference eligibles under the provisions of Section 14j 
of the Veterans’ Preference Act. 

Hearing Before Agency Head 

The head of the employing Agency or such person or! 
persons as he may designate, shall have the right, in hearing) 
such appeal, to fix the scope and extent of such hearing butj 
in all cases, the applicant or employee shall have the right 
to be present with his attorney or representative and to bq 
heard therein. In all such hearings, the provisions of Dii 
rective III shall govern, so far as practicable within th4 
scope of the hearing as fixed by the head of the employing 
Agency. 

Legal Effect of Advisory Recommendations 

The President expects that loyalty policies, proceduresj 
and standards will be uniformly applied in the adjudication 
of loyalty cases by the several Agencies, and the responsij 
bility for coordinating the program and assuring uniformity 
has been placed in the Loyalty Review Board. The recom¬ 
mendations of the Civil Service Commission in cases of 
employees covered by Section 14 of the Veterans’ Prefj 
erence Act of 1944 are mandatory, and the loyalty of peri 
sons not covered by Section 14 should be judged by the samq 
standards. Therefore, if uniformity is to be attained it ii 
necessary that the head of an Agency follow the recommenj- 
dation of the Loyalty Review Board in all cases. 

Record on Appeal to Loyalty Review Board 

When an appeal is made to the Loyalty Review Board[ 
the employing Agency shall furnish said Board the 
complete file of the case in triplicate, except exhibits 
not furnished to the Agency in triplicate by the Federal 
Bureau of Investigation, unless otherwise ordered by said 
Board. The complete file shall contain all reports of in¬ 
vestigation or other inquiry, all charges and interrogatories 
all transcripts of hearings and exhibits, all memoranda 
analyzing the evidence or setting forth conclusions, findings^ 
recommendations, determinations, decisions, or other ach 
tions in cases and all affidavits, supporting documents, coH 
respondence or memoranda in connection with the investij- 
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gation, determination, decision and closing of any case or 
cases. 


DIRECTIVE V 

Appeals to the Loyalty Review Board 
Who May Appeal 

Any incumbent or excepted employee or excepted appli¬ 
cant including veterans covered by Section 14 of the Vet¬ 
erans ’ Preference Act of 1944, veterans not so covered, and 
non-veterans, may appeal from an unfavorable determina¬ 
tion by the head of the Agency. The appeal of an employee 
covered by Section 14 of the Veterans’ Preference Act of 
1944 to the Civil Service Commission will be heard by the 
Loyalty Review Board. 


Time Limit 

If an incumbent or excepted employee or excepted appli¬ 
cant elects to appeal to the Loyalty Review Board of the 
Civil Service Commission, the appeal must be filed in 
writing within twenty calendar days after the receipt of 
the notice by the individual involved of the final decision 
by the head of the Agency in the case of persons living within 
the continental limits of the United States, and within thirty 
calendar days in the case of persons living outside the con¬ 
tinental limits of the United States. 

Where Appeals May Be Filed 

All notices of appeals shall be sent to the Loyalty 
Review Board, U. S. Civil Service Commission, Washington 
25, D. C. 

Notification to Agency 

If an individual sends notice of an appeal to the Loyalty 
Review Board of the Civil Service Commission, he shall 
forthwith give notice thereof to the head of the Agency. 

DIRECTIVE VI 
Records, Files and Reports 

The following instructions are issued to enable the Loy¬ 
alty Review Board to carry out its responsibilities for: 

(1) Coordinating the employee loyalty policies and pro¬ 
cedures of the several Agencies; 
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(2.) Making reports and submitting recommendations to 
the Civil Service Commission. 

I 

The Agencies shall maintain at Washington, D. C., or 
other location of the central office of the Agency, a com¬ 
plete record of all loyalty cases under Executive Order 
9835, in such fashion that such records can be made avail¬ 
able to representatives of the Loyalty Review Board for 
inspection and review in connection with the work of that 
Board. 

When cases are closed, the Agencies shall maintain at 
Washington, D. C., or other location of the central office of 
the Agency, the complete files in all cases adjudicated under 
Executive Order 9835, in such fashion that these files can 
be made available to representatives of the Loyalty Re¬ 
view Board for inspection and review in connection with 
the work of that Board. 

Agencies having the power of summary removal shall 
maintain at Washington, D. C., or other location of the 
central office of the Agency, such records as will enable the 
Agency to furnish the Loyalty Review Board, upon re¬ 
quest, complete statistics regarding actions taken under 
the power of summary removal. 

The Agencies shall furnish such reports as may be re¬ 
quired from time to time by the Loyalty Review Board. 

Safeguarding Confidential Information 

It shall be the duty and responsibility of the heads of the 
several Agencies, and of persons designated by them, 
to insure the physical security of all files of loyalty cases. 
No persons other than the head of the Agency or persons 
designated by him shall have access to the contents of the 
files, including reports of investigations. 

Confidential sources of information and the identity of 
confidential witnesses referred to in the reports shall not 
be disclosed to any person not officially connected with the 
adjudication of the case. 

* 

Appendix A—List of Organizations Designated by the j 

Attorney General Pursuant to Executive Order No. 9835 

After the issuance of Executive Order No. 9835 by the 
President, the Department of Justice compiled all available 
data with respect to the type of organization to be dealt 
with under that order. The investigative reports of the 
Federal Bureau of Investigation concerning such organiza- 
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tions were correlated. Memorandum in each such organiza¬ 
tion were prepared by attorneys of the Department. The 
list of organizations contained herein has been certified 
to the Board by the Attorney General on the basis of recom¬ 
mendations of attorneys of the Department as reviewed by 
the Solicitor General, the Assistant Attorneys General, and 
the Assistant Solicitor General, and subsequent careful 
study of all by the Attorney General. 

In connection with the designation of these organizations, 
the Attorney General has pointed out, as the President had 
done previously, that it is entirely possible that many per¬ 
sons belonging to such organizations may be loyal to the 
United States; that membership in, affiliation with, or 
sympathetic association with, any organization designated 
is simply one piece of evidence which may or may not be 
helpful in arriving at a conclusion as to the action which is 
to be taken in a particular case. 11 Guilt by association ’ ’ has 
never been one of the principles of our American juris¬ 
prudence. We must be satisfied that reasonable grounds 
exist for concluding that an individual is disloyal. That 
must be the guide. 

The organizations named herein do not represent a com¬ 
plete or final compilation. For example, a number of small 
and local organizations are not listed. As to many organiza¬ 
tions not named, the presently available information is in¬ 
sufficient to warrant a final determination as to their charac¬ 
ter. Others, presently innocuous, may become the victims 
of dangerous infiltrating forces and, as a consequence, be¬ 
come proper subjects for designation. New organizations 
may come into existence whose purposes and activities are 
in conflict with loyalty to the United States. From time to 
time, therefore, as contemplated and directed by the Execu¬ 
tive order, there will be furnished to the Board the names 
of organizations and groups as to which the information re¬ 
ceived by the Department of Justice, resulting from con¬ 
tinued investigation, indicates similar designations are re¬ 
quired. 

The names of the organizations listed below were trans¬ 
mitted by the Attorney General to the Loyalty Review 
Board on November 24, 1947, and the Loyalty Review 
Board disseminated such information to all departments 
and agencies on December 4, 1947. The first group is re¬ 
ported as having been previously named as subversive by 
the Department of Justice and as having been previously 
disseminated among the Government agencies for use in 
connection with consideration of employee loyalty under 
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Executive Order No. 9300, issued February 5,1943, entitled 
“Establishing the Interdepartmental Committee to Con¬ 
sider Cases of Subversive Activity on the Part of Federal 
Employees, ’ ’ and under other relevant authority. Such list 
included the following organizations: 

American League Against War and Fascism. 

American Patriots, Inc. 

American Peace Mobilization. 

American Youth Congress. 

Association of German Nationals (Reichsdeutsche 
Vereinigung). 

Black Dragon Society. 

Central Japanese Association (Beikoku Chuo Nip¬ 
pon jin Kai). 

Central Japanese Association of Southern Cali¬ 
fornia. 

The Central Organization of the German-American 
National Alliance (Deutsche-Amerikanische Einheits- 
front). 

Communist Party of U. S. A. 

Congress of American Revolutionary Writers. 

Dai Nippon Butoku Kai (Military Virtue Society of 
Japan or Military Art Society of Japan). 

Dante Alighieri Society (between 1935 and 1940). 

Federation of Italian War Veterans in the U. S. A. 
Inc. (Associazione Nazionale Conbattenti Italiani, Fed- 
erazione degli Stati Uniti d’America). 

Friends of the New Germany (Freunde des Neuen 
Deutschlands). 

German-American Bund (Amerika-deutsclier Volks- 
bund). 

German-American Vocational League (Deutsche- 
Amerikanisclie Berufsgemeinschaft). 

Heimuska Kai, also known as Nokubei Heieki Gimu- 
sha Kai, Zaibel Nihonjin, Heiyaku Gimusha Kai, and 
Zaibei Heimusha Kai (Japanese Residing in America 
Military Conscripts Association). 

Hinode Kai (Imperial Japanese Reservists). 

Hinomaru Kai (Rising Sun Flag Society—a group 
of Japanese War Veterans). 

Hokubei Zaigo Shoke Dan (North American Reserve 
Officers Association). 

Japanese Association of America. 

Japanese Overseas Central Society (Kaigai Dobo 
Chuo Kai). 

. Japanese Overseas Convention, Tokyo, Japan 1940. 
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Japanese Protective Association (Recruiting Or¬ 
ganization). 

Jikyoku lin Kai (Current Affairs Association). 

Kibei Seinen Kai (Association of U. S. Citizens of 
Japanese Ancestry who have returned to America after 
studying in Japan). 

Kyffkaeuser, also known as Kvffhaeuser League 
(Kyffhaeuser Bund), Kyffkaeuser Fellowship (Kyf¬ 
fkaeuser Kameradschaft). 

Kyffhaeuser War Relief (Kyffhaeuser Kreigshilfs- 
werk). 

Lictor Society (Italian Black Shirts). 

Mario Morgantini Circle. 

Michigan Federation for Constitutional Liberties. 

Nanka Teikoku Gunyudan (Imperial Military 
Friends Group or Southern California War Veterans). 

National Committee for the Defense of Political 
Prisoners. 

National Federation for Constitutional Liberties. 

National Negro Congress. 

Nichibei Kogyo Kaisha (The Great Jujii Theatre). 

Northwest Japanese Association. 

Protestant War Veterans of the U. S., Inc. 

Sakura Kai (Patriotic Society, or Cherry Associa¬ 
tion—composed of veterans of Russo-Japanese War). 

Shinto Temples. 

Silver Shirt Legion of America. 

Sokoku Kai (Fatherland Society). 

Suiko Sha (Reserve Officers Association, Los An¬ 
geles). 

Washington Book Shop Association. 

Washington Committee for Democratic Action. 

Workers Alliance. 

Under Part III, section 3, of Executive Order No. 9835, 
the following additional organizations are designated: 

American Polish Labor Council. 

American Youth for Democracy. 

Armenian Progressive League of America. 

Civil Rights Congress and its affiliated organizations 
including: Civil Rights Congress for Texas. Veterans 
Against Discrimination of Civil Rights Congress of 
New York. 

The Columbians. 

Communist Party, U. S. A., formerly Communist 
Political Association, and its affiliates and committees, 
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including: Citizens Committee of the Upper West Side 
(New York City). Committee to Aid the Fighting 
South. Dennis Defense Committee. Labor Research 
Association, Inc. Southern Negro Youth Congress. 
United May Day Committee. United Negro and Allied 
Veterans of America. 

Connecticut State Youth Conference. 

Council on African Affairs. 

Hollywood Writers Mobilization for Defense. 
IIungarian-American Council for Democracy. 
International Workers Order, including People’s 
Radio Foundation, Inc. 

Joint Anti-Fascist Refugee Committee. 

Ku Klux Klan. 

Macedonian-American People’s League. 

National Committee to Win the Peace. 

National Council of American-Soviet Friendship. 
Nature Friends of America (since 1935). 

New Committee for Publications. 

Photo League (New York City). 

Proletarian Party of America. 

Revolutionary Workers League. 

Socialist Workers Party, including American Com¬ 
mittee for European Workers’ Relief. 

Veterans of the Abraham Lincoln Brigade. 
Workers Party, including Socialist Youth League.! 

Attention is also directed to certain organizations which 
are operated as schools. While the Attorney General is 
not of the view that any institution of learning, devoted to 
the advancement of knowledge, is subversive, it appears 
that these organizations are adjuncts of the Communist 
Party. They are as follows: 

Abraham Lincoln School, Chicago, Illinois. 

George Washington Carver School, New York City. 
Jefferson School of Social Science, New York City. 
Ohio School of Social Sciences. 

Philadelphia School of Social Science and Art. 
Samuel Adams School, Boston, Massachusetts. 
School of Jewish Studies, New York City. 

Seattle Labor School, Seattle, Washington. 

Tom Paine School of Social Science, Philadelphia, 
Pa. 

Tom Paine School of Westchester, New York. 

Walt Whitman School of Social Science, Newark, 
New Jersey. 
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The names of the organizations listed below were trans¬ 
mitted by the Attorney General to the Loyalty Review 
Board on May 27, 1948, and the Loyalty Review Board 
disseminated such information to all departments and 
agencies on May 28, 1948: 

American Association for Reconstruction in Yugo¬ 
slavia, Inc. 

American Committee for Protection of Foreign 
Born. 

American Committee for Yugoslav Relief, Inc. 

The American Council for a Democratic Greece, 
formerly known as the Greek American Council; Greek 
American Committee for National Unity. 

American Croatian Congress. 

American League for Peace and Democracy, suc¬ 
cessor to American League Against War and Fascism 
and predecessor of American Peace Mobilization, both 
included in my letter of November 24, 1947. 

American Russian Institute (of San Francisco). 

American Slav Congress. 

Ausland-Organization der NSDAP, Overseas Branch 
of Nazi Party. 

California Labor School, Inc., 216 Market Street, 
San Francisco, California. 

Central Council of American Women of Croatian 
Descent, also known as Central Council of American 
Croatian Women, National Council of Croatian Women. 

The Citizens Protective League. 

Civil Rights Congress of Michigan (see following 
paragraph). 

Civil Rights Congress, Milwaukee Chapter (see fol¬ 
lowing paragraph). 

Congress of American Women. 

Council for Pan-American Democracy. 

Friends of the Soviet Union and its successor 
American Council of Soviet Relations, both predeces¬ 
sors of the National Council of American Soviet Friend¬ 
ship, included in my letter of November 24, 1947. 

The German-American Republican League. 

International Labor Defense. 

Jewish Peoples Committee. 

League of American Writers. 

National Council of Americans of Croation Descent. 

Negro Labor Victory Committee. 

The Peace Movement of Ethiopia. 
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Peoples Educational Association (Incorporated under 
name Los Angeles Educational Association, Inc.) also 
known as Peoples Educational Center, Peoples Uni¬ 
versity, People’s School. 

People’s Institute of Applied Religion. 

Serbian Vidovdan Council. 

Slovenian-American National Council. 

United Committee of South Slavic Americans. 

United Harlem Tenants and Consumers Organiza¬ 
tion. 

Wisconsin Conference on Social Legislation. 

Young Communist League. 

The Attorney General states further that among the or¬ 
ganizations included in his letter of November 24, 1947, as 
originally having been named by Attorney General Biddle as 
within Executive Order 9300 or the Hatch Act, was the 
Michigan Federation for Constitutional Liberties. The cor¬ 
rect name of the organization designated was the Michigan 
Civil Rights Federation which has been succeeded by and 
now operates as the Michigan Chapter of the Civil Rights 
Congress. The Civil Rights Congress, which was designated 
by the Attorney General in his letter of November 24, has 
chapters in several states and localities. Illustrative of 
these are the Civil Rights Congress of Michigan and the Civil 
Rights Congress, Milwaukee Chapter, listed above. Inas¬ 
much as these various state and local sub-divisions of the 
Civil Rights Congress are integral parts of the national 
organization, the designation of the parent body is intended 
to include all its branches. 

In a letter received by the Loyalty Review Board on May 
27, 1948, and disseminated to all departments and agencies 
on June 2, 1948, the Attorney General ruled that in view of 
the legislative history of section 9A of the Hatch Act, and 
of the action heretofore taken by executive agencies, the 
Loyalty Review Board should consider the Communist 
Party and the German-American Bund (the latter being 
now defunct) as organizations within the scope of that 
section. 

The Attorney General stated that from the legislative 
history preceding passage of section 9A, it is clear that it 
was the intention of the Congress to exclude from Govern¬ 
ment employment members of “the Communist, Facist, 
or German Bund parties” (84 Cong. Rec. 9635, 9638). Il¬ 
lustrations of like congressional policies are found not only 
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in the Selective Training and Service Act of 1940 (section 
8 (i), 54 Stat. 885, 892), but also in the acts of June 26,1940, 
54 Stat. 611, c. 432, section 15 (f); July 1, 1941, 55 Stat. 
396, c. 266, section 10 (f); and July 2, 1942, 56 Stat. 634, c. 
479, section 9 (f). The latter acts provide that— 

No alien, no Communist, and no member of any Nazi 
Bund Organization shall be given employment or con¬ 
tinued in employment on any work project prosecuted 
under the appropriations contained in this joint resolu¬ 
tion. • # # 

The congressional intention was further expressed in 
Public Law 135, 77th Congress, approved June 28, 1941, 
which provided funds for the Federal Bureau of Investiga¬ 
tion on the following terms: 

At least $100,000 shall be available exclusively to in¬ 
vestigate the employees of every department, agency, 
and independent establishment of the Federal Govern¬ 
ment who are members of subversive organizations or 
advocate the overthrow of the Federal Government, 
and report its findings to Congress. 

Following the passage of Public Law 135, instructions 
were promptly given by the Department of Justice to the 
Federal Bureau of Investigation as to the carrying out of 
its functions under the act. The Bureau was directed to 
consider members of the Communist Party and of the Ger¬ 
man American Bund as being subversive. This was entirely 
in accord -with the legislative history of Public Law' 135. 
(See 87 Cong. Rec. 3025 ff.) Later, when the Interdepart¬ 
mental Committee on Employee Loyalty was established 
under Executive Order 9300, dated February 5, 1943, the 
policies adopted by that Committee were of like nature. 
The Civil Service Commission’s regulations reflected similar 
policies. Section 3 of Regulation II of the Commission’s 
War Service Regulations provided for disqualification for 
appointment where there was “reasonable doubt as to the 
loyalty to the Government of the United States.” The 
policies of the Civil Service Commission with respect to 
loyalty, and as to the disqualifying effect of membership 
in the Communist Party or the Bund, are described at 
length in a statement which appears in 89 Congressional 
Record, 10254-10255. See, also, the statement of Commis¬ 
sioner Flemming on December 9, 1943. (Hearings before 
the Subcommittee of the Committee on Appropriations, 




53 


House of Representatives, 78th Cong., 2d sess., Independent 
Offices Appropriation Bill for 1945, pp. 1083-1087). 

The Attorney General stated it has thus been the inten¬ 
tion of the legislative branch, reinforced by positive action 
on the part of the executive branch, to bar from govern¬ 
ment service persons having membership in the Communist 
Party or the German American Bund. Enforcement of the 
Hatch Act was based upon the combined authority of the 
legislative and executive branches—the power of the Con¬ 
gress over appropriations and the organization of the gov¬ 
ernment on the one hand, and the authority of the President 
on the other hand to appoint and dismiss officers and em¬ 
ployees of the Executive Branch. In the latter connection, 
the following excerpt from the opinion of the court in 
“Friedman v. Schwellenbach ” is pertinent: 

The United States has the right to employ such per¬ 
sons as it deems necessary to aid in carrying on the 
public business. It has the right to prescribe the quali¬ 
fications of its employees and to attach conditions to 
their employment. The War Service Regulation which 
permits the removal from federal service of one con¬ 
cerning whose loyalty to the government the Civil 
Service Commission entertains a reasonable doubt un¬ 
doubtedly was reasonable and proper and the making 
of it was well within the scope of the authority con¬ 
ferred on the Commission by the Act and the two execu¬ 
tive orders. We are not concerned here with the ques¬ 
tion as to whether Friedman was in fact disloyal. 
Under the regulation he could be removed from service 
if the Commission had a reasonable doubt as to his 
loyalty. “Friedman v. Schwellenbach,” 159 F. 2d 22, 
cert, denied 330 U. S. 838. 

The Attornev General stated the dutv of dismissing an 
employee belonging to an organization of the character de¬ 
scribed in section 9A of the Hatch Act has rested on the 
appointing authorities at all times subsequent to the passage 
of the act. This duty is parallel to that imposed by para¬ 
graph 1 of Part II of Executive Order 9835, which makes 
the head of each department or agency “personally re¬ 
sponsible to assure that disloyal civilian officers or employees 
are not retained.” In Hatch Act cases, as in other cases, 
the Executive Order leaves ultimate responsibility with 
the appointing officers, placing in the Loyalty Review Board 
the power to make “advisory recommendations” to them. 
(Part III, par. 1 (a).) All the cases in which the Board 
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may be called upon to render advisory opinions to the 
various departments and agencies of the Government are 
essentially loyalty cases. In all such cases any relevant 
statute must, of course, be taken into consideration by the 
Board, and the Board’s action must be consistent with the 
statutory requirements. If in the consideration of a case 
the Board finds as a fact that an employee is a member of 
an organization proscribed by the Hatch Act, the Board 
must recognize in its recommendations to the agency that 
the dismissal of the employee is mandatory. 

The Attorney General stated further that when in the 
consideration of cases which may come before the Loyalty 
Review Board, a determination is made by the Board as to 
whether section 9A of the Hatch Act is applicable, such a 
determination does not include power by the Board to re¬ 
view the designations of organizations made by the At¬ 
torney General upon authority of Executive Order 9835. In 
any case in which the dismissal of an appellant employee 
has been predicated upon a finding of membership in the 
organizations designated herein, the function of the Board 
is to determine whether or not the employee was accorded 
all the procedural rights and privileges to which he was 
entitled and whether there was evidence to support the 
finding of the agency board. If the answers to both of 
these questions are in the affirmative, the provisions of the 
Hatch Act come into operation and the Board’s advisory 
opinion must necessarily affirm the dismissal. 

The Attorney General stated that in all other cases aris¬ 
ing under Executive Order 9835, in which dismissals are 
predicated upon organizational memberships, in addition 
to reviewing the record with respect to procedural steps 
the Board is invested with discretion to determine whether 
or not, upon all the evidence, reasonable grounds exist 
for belief that the person involved is disloyal to the 
Government of the United States. This determination will 
serve as the basis for the Board’s recommendation for 
dismissal or retention, as the case may be. 

By letter of September 17, 1948, which was disseminated 
to all departments and agencies on September 21,1948, the 
Attorney General furnished the Loyalty Review Board with 
a consolidated list containing the names of all of the organi¬ 
zations previously designated by him as within Executive 
Order 9835, segregated according to the classifications enum¬ 
erated in section 3, Part III, on the basis of dominant 
characteristics. This list is set out below. 
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The Attorney General stated that section 3, Part III, 
of Executive Order 9835 sets forth six classifications of 
organizations within its contemplation. The language of 
Part V, section 2f, is substantially identical. Applying the 
elementary rule of statutory construction, each of these 
classifications must be taken to be independent and mutually 
exclusive of the others. It may well be that a designated 
organization, by reason of origin, leadership, control, pur¬ 
poses, policies or activities, alone or in combination, may 
fall within more than one of the specified classifications. 
In such cases a reasonable interpretation of the Executive 
Order vrould seem to require that designation be predicated 
upon its dominant characteristics rather than extended to 
include all other classifications possible on the basis of 
what may be subordinate attributes of the group. In classi¬ 
fying the designated organizations the Attorney General 
has been guided by this policy. Accordingly, it should not 
be assumed that an organization’s dominant characteristic 
is its only characteristic. 

Totalitarian 

Black Dragon Society. 

Central Japanese Association (Beikoku Chuo Nip- 
ponjin Kai). 

Central Japanese Association of Southern California. 

Dai Nippon Butoku Kai (Military Virtue Society 
of Japan or Military Art Society of Japan). 

Heimuska Kai, also known as Nokubei ITeicki Gimu- 
sha Kai, Zaibel Nihonjin, Heiyaku Gimusha Kai, and 
Zaibei Heimusha Kai (Japanese Residing in America 
Military Conscripts Association). 

Hinode Kai (Imperial Japanese Reservists). 

Hinomaru Kai (Rising Sun Flag Society—a group 
of Japanese War Veterans). 

Hokubei Zaigo Shoke Dan (North American Reserve 
Officers Association). 

Japanese Association of America. 

Japanese Overseas Central Society (Kaigai Dobo 
Chuo Kai). 

Japanese Overseas Convention, Tokyo, Japan, 1940. 

Japanese Protective Association (Recruiting Organ¬ 
ization). 

Jikvoku lin Kai (Current Affairs Association). 

Kibei Seinen Kai (Association of U. S. Citizens of 
Japanese Ancestry who have returned to America after 
studying in Japan). 
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Nanka Teikoku Gunyudan (Imperial Military Friends 
Group or Southern California War Veterans). 

Nichibei Kogyo Kaisha (The Great Fujii Theatre). 

Northwest Japanese Association. 

Peace Movement of Ethiopia. 

Sakura Kai (Patriotic Society, or Cherry Associa¬ 
tion—composed of veterans of Russo-Japanese War). 

Shinto Temples. 

Sokoku Kai (Fatherland Society). 

Suiko Sha (Reserve Officers Association, Los 
Angeles). 

Fascist 

American Patriots, Inc. 

Ausland-Organization der NSDAP, Overseas Branch 
of Nazi Party. 

Association of German Nationals (Reichsdeutsche 
Vereinigung). 

Central Organization of the German-American Na¬ 
tional Alliance (Dcutsche-Amerikanische Einheits- 
front). 

Citizens Protective League. 

Dante Alighieri Society (between 1935 and 1.940). 

Federation of Italian War Veterans in the U. S. A., 
Inc. (Associazione Nazionale Conbattenti Italiani, Fed- 
erazione degli Stati Uniti d’America). 

Friends of the New Germany (Freunde des Neuen 
Deutschlands). 

German-American Bund (Amerika-deutscher Volks- 
bund). 

German-American Republican League. 

German-American Vocational League (Deutsche- 
Amerikanische Berufsgemeinschaft). 

Kyffhaeuser, also known as Kyffhaeuser League 
(Kyffhaeuser Bund), Kyffhaeuser Fellowship (Kyff¬ 
haeuser Kameradschaft). 

Kyffhaeuser War Relief (Kyffhaeuser Kriegshilfs- 
werk). 

Lictor Society (Italian Black Shirts). 

Mario Morgantini Circle. 

Communist 

Abraham Lincoln School, Chicago, Illinois. 

American League Against War and Fascism. 

American Association for Reconstruction in Yugo¬ 
slavia, Inc. 
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American Committee for European Workers’ Relief. 

American Committee for Protection of Foreign Born. 

American Committee for Yugoslav Relief, Inc. 

American Council for a Democratic Greece. 

American Council on Soviet Relations. 

American Croatian Congress. 

American League for Peace and Democracy. 

American Peace Mobilization. 

American Polish Labor Council. 

American Russian Institute (of San Francisco). 

American Slav Congress. 

American Youth Congress. 

American Youth for Democracv. 

* 

Armenian Progressive League of America. 
California Labor School, Inc., 216 Market Street, 
San Francisco, California. 

Central Council of American Women of Croatian 
Descent, a/k/a Central Council of American Croatian 
Women, National Council of Croatian Women. 

Citizens Committee of the Upper West Side (New 
York City). 

Civil Rights Congress and its aflilatcs. 

Committee to Aid the Fighting South. 

Communist Party, IT. S. A. 

Communist Political Association. 

Connecticut State Youth Conference. 

Congress of American Revolutionary Writers. 
Congress of American Women. 

Council on African Affairs. 

Council for Pan-American Democracy. 

Dennis Defense Committee. 

Friends of the Soviet Union. 

George Washington Carver School. New York City. 
Hollywood YvYiters Mobilization for Defense. 
Hungarian-Amcriean Council for Democracy. 
International Labor Defense. 

International Workers Order, including People’s 
Radio Foundation, Inc. 

Jefferson School of Social Science, Nev York City. 
Jewish Peoples Committee. 

Joint Anti-Fascist Refugee Committee. 

Labor Research Association, Inc. 

League of American Writers. 

Macedonian-American People’s League. 

Michigan Civil Rights Federation. 
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National Committee for the Defense of Political 
Prisoners. 

National Committee to Win the Peace. 

National Council of Americans of Croatian Descent. 
National Council of American-Soviet Friendship. 
National Federation for Constitutional Liberties. 
National Negro Congress. 

Nature Friends of America (since 1935). 

Negro Labor Victory Committee. 

New Committee for Publications. 

Ohio School of Social Sciences. 

People’s Educational Association. 

People’s Institute of Applied Religion. 

People’s Radio Foundation, Inc. 

Philadelphia School of Social Science and Art. 
Photo League (New York City). 

Proletarian Party of America. 

Revolutionary Workers League. 

Samuel Adams School, Boston, Mass. 

School of Jewish Studies, New York City. 

Seattle Labor School, Seattle, Wash. 

Serbian Vidovdan Council. 

Slovenian-American National Council. 

Socialist Workers Party, including American Com¬ 
mittee for European Workers’ Relief. 

Socialist Youth League. 

Southern Negro Youth Congress. 

Tom Paine School of Social Science, Philadelphia, 
Pa. 

Tom Paine School of Westchester, N. Y. 

United Committee of South Slavic Americans. 
United Harlem Tenants and Consumers Organiza¬ 
tion. 

United May Dav Committee. 

United Negro and Allied Veterans of America. 
Veterans of the Abraham Lincoln Brigade. 

Walt Whitman School of Social Science, Newark, 
N. J. 

Washington Bookshop Association. 

Washington Committee for Democratic Action. 
Wisconsin Conference on Social Legislation. 
Workers Alliance. 

Workers Party, including Socialist Youth League. 
Young Communist League. 
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Subversive 

Communist Party, U. S. A. 

Communist Political Association. 

German-American Bund. 

Socialist Workers Party. 

Workers Party. 

Young Communist League. 

Organizations Which Have “Adopted A Policy of 
Advocating or Approving the Commission of Acts 
of Force and Violence to Deny Others Their Rights 
Under the Constitution of the United States” 

Columbians. 

Ku Klux Klan. 

Protestant War Veterans of the United States. 
Silver Shirt Legion of America. 

Organizations Which “Seek to Alter the Form 
of Government of the United States by Unconstitu¬ 
tional Means” 

Communist Party, U. S. A. 

Communist Political Association. 

Socialist Workers Party. 

Workers Party. 

Young. Communist League. 

Department of Justice, Washington, D. C. 

Address reply to “The Attorney General” and refer to 
initials and number. 

HGM :HCW. ast 

35-16-26. 

December 1, 1949. 

Honorable Harry B. Mitchell, 

Chairman, U. S. Civil Service Commission, 

Washington, D. C. 

Re: Bertram Alexander Washington, et al., Appel¬ 
lants, v. Tom C. Clark, et al., Appellees, U. S. Court of 
Appeals for the District of Columbia Circuit, No. 
10,413. 

Dear Mr. Mitchell: 

Will you advise the Department as promptly as possible 
regarding the current status of the administrative pro- 
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ceedings as to each of the appellants in the above-named 
case. 

Sincerely yours, 

For the Attorney General. 

H. G. Morison, 
Assistant Attorney General. 

United States Civil Service Commission, 
Washington 25, D. C. 

Address only “Civil Service Commission’’ in your reply 
refer to File LRB :LVM :mhm and date of this letter. 

December 1, 1949. 

Honorable H. G. Morison, 

Assistant Attorney General, 

Department of Justice, 

Washington 25, D. C. 

Dear Mr. Morison : 

Reference is made to your letter of December 1, 1949 
regarding the case of Bertram Alexander Washington, 
et al., Appellants, v. Tom C. Clark, et al., appellees, wherein 
you request the current status of the administrative pro¬ 
ceedings as to each of the appellants in this case. 

Pursuant to your request, I am attaching hereto a state¬ 
ment shoving the current status of the administrative pro¬ 
ceedings as to each of the appellants in this case. 

Sincerely yours, 

Harry B. Mitchell, 

Chairman. 

Name Status of Case 

Albert B. Bolden, Rated eligible by Agency Loyalty 
Board 7-5-49. 

Louis Joseph Bolden, Hearing held before Postmaster 
General. Hearing not transcribed as yet and no decision 
rendered by Postmaster General. 

James L. Braxton, Rated eligible by Agency Loyalty 
Board 7-22-49. 

James A. Bruno, Removed 4-20-49 after appeal to the 
Loyalty Review Board. 

Isadore N. Cohen, Appeal pending with the Loyalty Re¬ 
view Board. 

Albert DiDario, Rated ineligible after appeal to the 
Loyalty Review Board. Employee notified 11-29-49. 
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Gino DiDario, Rated ineligible after appeal to the Loy¬ 
alty Review Board. Employee notified 11-29-49. 

Arnold G. Dowling, Rated ineligible after appeal to the 
Loyalty Review Board. Employee notified 11-23-49. 

Lawrence S. Dowling, Rated eligible by Agency Loyalty 
Board 6-14-49. 

Arthur L. Drayton, Hearing held before Postmaster Gen¬ 
eral. Hearing not transcribed as yet and no decision ren¬ 
dered by Postmaster General. 

Curtis C. Garvin, Hearing held before Postmaster Gen¬ 
eral. Hearing not transcribed as yet and no decision ren¬ 
dered by Postmaster General. 

Lyndoors E. Grey, Rated ineligible after appeal to the 
Loyalty Review Board. Employee notified 11-29-49. 

Raymond Lieberman, Rated eligible by Agency Loyalty 
Board 7-25-49. 

John C. Lymas, Hearing held before Postmaster General. 
Hearing not transcribed as yet and no decision rendered 
by Postmaster General. 

Henry McWright, Rated eligible by Agency Loyalty 
Board 7-6-49. 

Theodore Milner, Hearing held before Postmaster Gen¬ 
eral. Hearing not transcribed as yet and no decision ren¬ 
dered by Postmaster General. 

Morris B. Moses, Appeal pending with the Loyalty Re¬ 
view Board. 

Ralph Pepper, Removed 8-4-49 after appeal to the Loyalty 
Review Board. 

Herbert S. Poison, Restored 10-27-49 after appeal to 
the Loyalty Review Board. 

Benjamin Rice, Hearing held before Postmaster General. 
Hearing not transcribed as yet and no decision rendered 
by Postmaster General. 

William D. Ridgeway, Restored 10-25-49 after appeal to 
the Loyalty Review Board. 

Joseph D. Robbins, Hearing held before Postmaster Gen¬ 
eral. Hearing not transcribed as yet and no decision ren¬ 
dered by Postmaster General. 

Louis Stovack, Rated eligible by Agency Loyalty Board 
7-6-49. 

Vernon Thomas, Rated eligible by Agency Loyalty Board 
7-21-49. 

Bertram Alexander Washington, Hearing held before 
Postmaster General. Hearing not transcribed as yet and 
no decision rendered by Postmaster General. 
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Thomas Williams, Hearing' held before Postmaster Gen¬ 
eral. Hearing not transcribed as yet and no decision ren¬ 
dered by Postmaster General. 

«•••••• 

7 rated eligible by Agency Loyalty Board. 

2 rated eligible after appeal to the Loyalty Review Board 
and have been restored to their positions. 

6 rated ineligible after appeal to the Loyalty Review 
Board—2 of these have been removed and 4 have been 
notified of the ineligible rating. 

9 cases are still pending within the Agency—all have had 
hearings before the Postmaster General—hearings not 
transcribed as yet and no decisions rendered by Postmaster 
General. 

2 cases are pending before the Loyalty Review Board at 
the present time. 
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Bertram Alexander Washington, et al., Appellants, 

against 

Tom C. Clash, et al., Appellees. | 

- i ^ 

APPEAL FROM THE DISTRICT COURT OF THE 
UNITED STATES FOR THE DISTRICT 
OF COLUMBIA 


APPELLANTS’ REPLY BRIEF 


I. 

Appellees’ contentions concerning the effect of the doc¬ 
trine of the exhaustion of administrative remedies upon this 
case (Appellees’ Brief, pp. 9-13) do not require extensive 
review by appellants at this point in the light of the mate¬ 
rial contained at pages 12 to 17 of Appellants’ Main Brief. 


Appellees urge that the case is moot in the instance of 
those nine appellants who have been cleared of loyalty 
charges. But it nowhere appears in the record herein, or 
in Appellees’ Brief, or otherwise, that those nine appellants 
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have received the full relief sought in the complaint includ¬ 
ing not only reinstatement with back pay but also a decree 
enjoining and restraining appellees and their agents from 
“reclassifying, transferring, or in any other manner im¬ 
pairing or injuring the civil service rights and status of any 
of the plaintiffs herein” (J.A. 24). Consequently, there is 
here no mootness. 

B. 

As at least six of the appellants have exhausted their 
a dminis trative remedies, even to the satisfaction of appel¬ 
lees, it is conceded that the entire complaint may not be 
dismissed for any alleged failure to exhaust remedies; 
appellees urge, however, that the complaint should be dis¬ 
missed as to those appellants who have not been found 
ineligible by the Civil Service Commission Loyalty Review 
Board (Appellees’ Brief, pp. 9-13, 60-62). But this is a 
class action wherein the right of any representative of the 
class to raise the questions here presented is available to 
every other member of the class. Appellees characterize the 
action as a “spurious” class action wherein, it is asserted, 
each plaintiff “must individually qualify” (Appellees’ 
Brief, p. 13). In McDaniel v. Board of Public Instruction, 
39 F. Supp. 638, 639, however, it was held that a suit closely 
resembling the instant case was “.. . a class action ... and 
the character of the rights involved are of common and 
general interest to the members of the class represented 
by the plaintiff” thus bringing the action expressly within 
the definition contained in Rule 23(a)(1), F. R. C. P., for 
“true” class actions (see also Alston v. School Board of 
City of Norfolk , 112 F. 2d 992). Appellees virtually con¬ 
ceded below that the one or more appellants who have 
exhausted their administrative remedies adequately repre¬ 
sent the class herein involved (see Transcript of Argument, 
p. 6). Accordingly, as this is a “true” class action, the 



Trial Judge was correct in ruling that so long as one 
member of the class, who represents the entire class, has 
exhausted his administrative remedies the complaint may 
not be dismissed as to any member of that class on the 
grounds of failure to exhaust such remedies. 


Appellees urge that the Government qua employer owjes 
to its employees none of the procedural guarantees of the 
Due Process clause of the Fifth Amendment to the United 
States Constitution (Appellees’ Brief, pp. 15-17) and, 
further, that qua employer the United States Government 
may impose as conditions of employment and dismissal the 
exercise of First Amendment rights (Appellees’ Brief, pip. 
19-20). These contentions have for their common denomi¬ 
nator the notion that Government qua employer is subject 
to no greater constitutional restraints or limitations thhn 
private employers (see particularly Appellees’ Brief, pp. 
16-17). At the same time, however, appellees recognize 
and concede that discrimination for reasons of race br 
religion by Government qua employer is incompatible with 
the Due Process clause of the Fifth Amendment although, 
apart from statute or private agreement, private employers 
are not prohibited from discrimination. The foregoing con¬ 
cession by appellees is, of course, born of the long line of 
decisions invalidating governmental acts of racial discrim¬ 
ination (see, e.g., Shelley v. Kraemer, 334 U. S. 1; Nirip* 
v. Condon, 286 U. S. 73; Nixon v. Herndon, 273 U. S. 536; 
Lane v. Wilson, 307 U. S. 268; Guirm v. United States, 238 
U. S. 347; Buchanan v. Warley, 245 U. S. 60; Missouri ex irel 
Gaines v. Canada, 305 U. S. 337) which extends to include 
the principle that Government qua employer may not con¬ 
stitutionally engage in racial discrimination ( United Pub¬ 
lic Workers v. Mitchell, 330 U. S. 75, 100; People v. Crai jie, 
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214 N. Y. 155,161,167, aff’d 239 U. S. 195; Alston v. School 
Board of City of Norfolk, 112 F. 2d 992; McDaniel v. Board 
of Public Instruction, 39 F. Supp. 638; Whitmyer v. Lincoln 
Parish School Board, 75 F. Supp. 686; Mills v. Bd. of 
Education of Anne Arundel County, 30 F. Supp. 245). 
But if the substantive aspects of the Due Process clause 
are thus binding upon Government qua employer, it is 
inconsistent and untenable for appellees to insist that 
the procedural aspects of the Due Process clause are any 
less applicable to Government qua employer; and if the 
Constitution forbids Government qua employer from dis¬ 
criminating for reasons of race or religion, the conclu¬ 
sion is inescapable that Government qua employer is 
similarly forbidden by the Constitution to take action 
without regard for the prohibitions contained in the 
First Amendment. In short, appellants contend that the 
Constitution defines the permissible area of all govern¬ 
mental action, including Government qua employer, and 
that when appellees concede that Government qua em¬ 
ployer is limited by the Constitution in the matter of 
racial discrimination they necessarily concede that all 
aspects of Government qua employer are subject to appli¬ 
cable constitutional limitations and prohibitions. Measured 
by this standard the complaint plainly states a cause of 
action arising out of transgressions by Executive Order 
9835, on its face and as administered, upon constitutional 
rights guaranteed to civil service employees as to all others 
entitled to the protection of the Constitution. 

A. 

Appellees’ discussion concerning the right of a federal 
employee to a full and fair hearing where he is charged 
with and subject to dismissal for disloyalty proceeds on 
the assumption that as government employment is a privi¬ 
lege, there is no constitutional or other right for a hearing 
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in the absence of a legislative requirement therefor. The 
fallacy in this assumption has been pointed out at pages 20 
to 27 of Appellants’ Main Brief and the inconsistency in 
the contention has been pointed out immediately above. 
But it is interesting to note that appellees nowhere dis¬ 
cuss or consider the proposition that charges and dis^ 
missals pursuant to Executive Order 9835 constitute! 
charges and removal under the Congressional standardsj 
supplied by Section 9A of the Hatch Act and that dismissal 
from federal employment on such grounds must be pre¬ 
ceded by a full and fair hearing according to the doctrine 
of Reagan v. United States, 182 U. S. 419, 425, and Shurt- 
leff v. United States, 189 U. S. 311, 313, 314 (see Appel-J 
tents’ Main Brief, pp. 21-23). 

As the Executive Order recites that it is premised at 
least in part on Section 9A of the Hatch Act (J.A. 26), 
and charges and removals are expressly based upon that 
same Section 9A (see, e. g., J. A. 88, 94, 95, 96, 100, 101, 
104, 105, 108, 110, 111, 115, 119, 120), still another com¬ 
pelling reason derives from Section 9A to demonstrate the 
right of a charged employee to a fair hearing. For Section 
9A provides that “It shall be unlawful” (emphasis added) 
for a federal employee to have membership in organiza-j 
tions advocating revolution. And the Congress further; 
provided a sanction for such unlawful conduct which has 
been held to be a penalty or forfeiture in United States v.l 
Lovett, 328 U. S. 303. Consequently Section 9A has alii 
the characteristics of a criminal statute: it defines certain! 
specified conduct as “unlawful”; and it supplies appro¬ 
priate punishment. Boyd v. United States, 116 U. S. 616; 
Coffey v. United States, 116 U. S. 436. Under such cir¬ 
cumstances, it cannot be concluded, “in the absence of lan¬ 
guage admitting of no other construction, that Congress 
intended that penalties for crime should be enforced 
through the secret findings and summary action of execu- 
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tive officers. The guarantees of due process of law and 
trial by jury are not 10 be forgotten or disregarded/* 
Lipke v. Lederer, 259 U. S. 557, 562. 

Moreover, appellees’ efforts to distinguish United States 
v. Lovett , 328 U. S. 303, the applicability of which is dem¬ 
onstrated at pages 23 to 27 of Appellants’ Main Brief, are 
unpersuasive. Appellees assert that Lovett is distinguish¬ 
able in that it involved a Bill of Attainder while the action 
of appellees does not constitute legislative action; and they 
further contend that Lovett involved a permanent proscrip¬ 
tion from federal employment while dismissal under the 
Loyalty Program permits the dismissed employee “at any 
time [to] apply for such employment” (Appellees’ Brief, 
p. 18). Neither distinction mitigates the mandate of 
Lovett that a government employee may not be charged 
and dismissed as “disloyal” without a fair trial. 

The crux of the decision in Lovett , and the underlying 
purpose of the Bill of Attainder prohibition, is that a man 
may not be subjected to punishment (such as dismissal 
and proscription from federal employment on the grounds 
of disloyalty) except if he has had a fair trial. The Bill 
of Attainder prohibition of the Constitution presupposes 
that no such trial is available before the Congress which 
is not a judicial tribunal; and the principle of the decision 
in Lovett is, therefore, not simply that Congress may not 
dismiss and proscribe a federal employee on grounds of 
disloyalty but, rather, that such punishment may not be 
inflicted without a judicial trial or its due process equiva¬ 
lent, i.e ., a full and fair hearing. What Congress is thus 
forbidden to perform by the Bill of Attainder prohibi¬ 
tion, the Executive is forbidden to accomplish by the Due 
Process clause of the Fifth Amendment and the doctrine 
of separation of powers. 

The suggestion that those of the appellants herein found 
ineligible may, in the future, apply for and receive federal 
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employment is inconsistent with Section 9A of the 
Act, pursuant to which dismissals are effected under 
tive Order 9835, which specifies that no funds provided bv 
an Act of Congress shall be used to pay the compensation 
of a dismissed employee for the position or office froni 
which he was removed. And it is of course unrealistic to 
believe that a federal employee, once removed for reasons 
of disloyalty, may thereafter successfully obtain federa) 
employment; indeed, it was recently reported that, accord¬ 
ing to the Civil Service Commission Loyalty Review BoardJ 
one of the principal functions of the so-called Loyalty 
Program is to keep 

“questionable persons from seeking government em4 
ployment. Investigations of new employees are be¬ 
coming steadily fewer as those with 1 subversive j 
backgrounds realize that they cannot work for the 
government” (New York Herald Tribune, November, 
28, 1949, p. 26, col. 2). 

It is appellants’ position that dismissal from federal em-| 
ployment on charges of disloyalty is itself sufficient within 
the principle of the Lovett case to entitle the affected em¬ 
ployee to a fair hearing; but even if the principle of Lovett 
extends only to instances of proscription from future fed¬ 
eral employment, that condition is here met. 

Although appellees rely principally upon the theory 
that employees dismissed for reasons of disloyalty are not 
entitled to a hearing, appellees do appear to suggest that 
the hearings provided appellants were, in any event, fair 
(see Appellees’ Brief, pp. 17-19). This is in contrast with 
the opinion of the Court below which stated: 

“True, if the requirements of due process laid down 
by the Fifth Amendment of the Constitution of the 
United States were applicable to the discharge of a 
Government employee from the service, this order 
would not comply with those requirements. The 


Hatch 

Execu- 
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type of hearing contemplated by the order is not the 
type of hearing that is prescribed by the due process 
clause’’ (J. A. 135-136). 

More particularly, appellees urge that the notices received 
by appellants were adequate; that the closed hearings are 
thus conducted for the benefit of charged employees; and 
that non-disclosure of pertinent evidence under the circum¬ 
stances is permissible. These contentions do not meet all 
of the objections to the procedures employed at loyalty 
hearings as set forth at pages 40 to 57 of Appellants’ Main 
Brief. Nor are these contentions of appellees otherwise 
adequate. 

Inspection of the notices actually received by appel¬ 
lants (J.A. 86-120), considered in conjunction with the 
circumstance that at the hearing none of the appellants was 
confronted with specific or other evidence to substantiate 
the charges, makes it plain that appellants were never 
sufficiently notified of the charges brought against them. 

The disingenuous suggestion that hearings are held in 
a closed and secret fashion for the benefit of the charged 
employee need not be accorded serious consideration. If 
the welfare of the charged employee were in fact the sole 
or main consideration involved in holding closed hearings, 
it would be left to the option of the employee whether he 
desired a secret or a public hearing. The guarantee of a 
public trial contained in the Sixth Amendment to the Con¬ 
stitution strongly suggests that the interests of the charged 
employee would be best served by a public hearing. 

For the extraordinary proposition that it is permissible 
to refuse to confront charged employees with the evidence 
against them or otherwise to disclose such evidence, ap¬ 
pellees cite and rely upon three cases: Norwegian Nitrogen 
Co. v. United States, 288 U. S. 294; Friedman v. Schwellen- 
bach, 65 F. Supp. 254, aff’d. 81 App. D. C. 365,159 F. 2d 22, 
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cert. den. 330 U. S. 838; and In re Carter, App. D. C. , 
177 F. 2d 75, 78. The Norwegian Nitrogen case is here en¬ 
tirely inapplicable since it involved the fixing of a tariff rate 
which the Court expressly designated as a legislative rather j 
than a judicial or executive function (see 288 TJ. S. 305,' 
317, 318, 320). Such a legislative hearing need not, of 
course, comply with due process requirements as compared 
with the type of judicial procedure here required according 
to Lovett . In Friedman v. Schwellenbach, supra, neither 
the District Court nor this Court anywhere stated or held 
that it is appropriate to predicate a determination of dis¬ 
loyalty upon evidence not disclosed to the charged employee, j 
And In re Carter, supra, held precisely the opposite from, 
the proposition for which appellees cite the case, for in that 
case this Court ruled that a bonding license could not be 
revoked except 

“upon a proceeding which contains the elements of! 
due process of law, i. e., a hearing and revelation 
of all data upon which a decision is to be based” 
(177 F. 2d, p. 78). 

In the course of the opinion of this Court in the Carter 
case, Judge Prettyman suggested that upon an application 
for a license or other privilege the strict requirements of 
due process of law need not be complied with; but once 
action is taken with respect to a privilege already granted, 
then “due process of law must be followed to achieve 
deprivation” {ibid.) This dictum not only tends to sus¬ 
tain appellants’ position herein since each of the appellants j 
is a civil service employee with tenure and not an appli¬ 
cant, but, further, it tends to distinguish Friedman v. 
Schwellenbach from the instant case (to the extent that 
Friedman v. Schwellenbach may here be pertinent) for 
Friedman v. Schwellenbach involved not an individual who 
had achieved civil service status but a temporary condi¬ 
tional employee who rights were no greater than that of an 
ordinary applicant. 





10 


In connection with the holding and language in Carter 
and the relevancy thereof to the instant case, it is interest¬ 
ing to observe that it has elsewhere been independently 
suggested that government employment be regarded as a 
licensed activity so that the government employee subject to 
dismissal for disloyalty would be entitled to the type notice, 
hearing and judicial review afforded any licensee whose 
license is subject to revocation. Griswold, Scott, Chafee 
and Katz, Letter to the Editor, N. Y. Times, April 13, 1947, 
§ 4, p. 8, col. 5. 


B. 

The substantive objections raised to Executive Order 
9835 by appellants received little response by appellees 
other than citation, quotation and reliance upon the decision 
of this Court in Joint Anti-Fascist Refugee Committee v. 
Clark, App. D. C. , 177 F. 2d 79. Apart from the cir¬ 
cumstance that the decision of this Court in JAFRC v. 
Clark will be the subject of review by the Supreme Court 
in a petition for writ of certiorari, that decision is not 
dispositive of the issues here involved. That was a case 
brought by and on behalf of an organization which had 
been designated by the Attorney General as “subversive”; 
the instant action is a suit brought by civil service em¬ 
ployees directly affected by the operation of Executive 
Order 9835. JAFRC v. Clark was expressly decided on 
the grounds that the complaint did not state a justiciable 
cause of action and only by way of dictum, which ap¬ 
parently confined itself to the constitutional issues arising 
out of the designation of organizations rather than the 
dismissal of employees, did this Court consider the ques¬ 
tion of the validity of Executive Order 9835. 

Moreover, the complaint in this action differs in mate¬ 
rial respects from the complaint under review in JAFRC v. 
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Clark. Thus while this Court in JAFRC v. Clark stated that 
First Amendment rights were not affected by the Attorney 
General on the Executive Order (177 F. 2d, p. 84), in the 
instant case it is alleged as a matter of fact and conceded 
upon the motion to dismiss, which is here under review, 
that the appellants and others similarly situated have suf¬ 
fered the abridgement, impairment and deprivation of their 
First Amendment rights (J.A. 15-17). Indeed, if there 
be any issue whether First Amendment rights have been 
abridged by appellees the burden of proof with respect 
thereto rests on appellees ( Busey v. District of Columbia, j 
78 App. D. C. 189, 138 F. 2d 592). The only proposition 
that the decision of this Court in JAFRC v. Clark might es¬ 
tablish relevant to the issues herein is that appellants have j 
suffered no injury in the exercise of their First Amend¬ 
ment rights; as that proposition is negatived by the con¬ 
ceded allegations of the instant complaint, the decision of 
this Court in JAFRC v. Clark does not possess the decisive 
quality which appellees attribute to it. 

Appellees exclusive reliance upon the decision of this 
Court in JAFRC v. Clark results in a failure on the part of 
appellees to answer in any manner or fashion the conten¬ 
tion that, at the least, the complaint presents an issue of 
fact whether there is a clear and present danger or any 
other reasonable basis constitutionally sufficient to justify 
the promulgation and the enforcement of an Executive 
Order which results in the abridgement of First Amend- j 
ment rights. The complaint most plainly poses such an 
issue of fact in that it alleges the absence of any clear and 
present danger and further the absence of any factual 
basis for the Executive Order (J.A. 16-17); those allega¬ 
tions stand undenied and uncontradicted by the record 
herein. Under the authorities cited by appellants (see 
Appellants’ Main Brief, pp. 55-57) it was error to dismiss 
the complaint and thereby foreclose appellants from prov- 
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ing as a fact that there is no basis—emergency, reasonable 
or otherwise—for subjecting the two million federal civil 
service employees and the millions of prospective applicants 
for federal employment to the First Amendment injuries 
and inhibitions occasioned by the Executive Order. 


C. 

Appellees do not dispute that racial and religious dis¬ 
crimination in federal employment is an actionable wrong. 
But, instead, appellees contend that (1) the allegations of 
paragraph “Fifty-third D” (J.A. 18) of the complaint 
are insufficient to set out such discrimination (Appellees * 
Brief, pp. 24-25); and (2) the affidavits submitted in sup¬ 
port of appellees’ motion demonstrate that the charge of 
discrimination “is entirely without foundation in fact” 
(Appellees’ Brief, pp. 22-24). 


1. The sufficiency of the complaint on its face. 

It is ironic that appellees should complain that a count, 
reciting the ultimate fact of discrimination as well as sup¬ 
porting evidentiary facts of discrimination, is “vague” 
and “conclusory” while the same appellees characterize 
as sufficiently definite charges of sympathy with “com¬ 
munist doctrine” or “association” with unnamed com¬ 
munists or “communist sympathizers” (J.A. 13, 87-120) 
(see Appellees’ Brief, p. 18). But it is unnecessary to 
measure the complaint by appellees’ standards. The Fed¬ 
eral Rules of Civil Procedure do not require a complaint 
to allege all the evidentiary or intermediate facts upon 
■which it is predicated; the complaint is sufficient if it sets 
forth ultimate facts which constitute an actionable wrong. 
Rule 8(a), 8(e)(1), F. R. C. P.; see also Cater Construe- 
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tion Co. v. Nischwitz, 111 F. 2d 971; U. S. v. Schine Chain 
Theatres, 1 F. R. D. 205; Lasicki v. Socony Vacuum Oil C^., 
1 F. R. D. 384. Plainly, under the foregoing test of thje 
adequacy of a pleading upon a motion to dismiss, para¬ 
graph “Fifty-third D”, alleging discrimination against 
Jews and Negroes in the enforcement of Executive Order 
9835, reciting percentages tending to demonstrate such dis¬ 
crimination, and asserting that the Postmaster General 
and the members of the Post Office Loyalty Board “have 
wilfully, intentionally and deliberately” taken action under 
Executive Order 9835 “against those Post Office employees 
who have been most active and militant in combatting 
racial discrimination in the Post Office Department” 

18), is adequate. If, indeed, appellees have any cause fot* 
complaint as to the specificity of Paragraph “Fifty-third 
D”, their proper remedy was to move for a more definite 
statement or to strike in connection with the preparation 
of a responsive pleading (F. R. C. P., Rule 12 (e), (f)) ot 
to obtain by interrogatories the information necessary in 
preparing for trial (F. R. C. P., Rules 16, 27-37). In view 
of the remedies thus available to appellees for any lack oi 
specificity which may possibly exist in paragraph “Fifty4 
third D”, the dismissal of the complaint cannot be susi 
tained on the grounds of vagueness or indefmiteness<i 
Clyde v. Broderick, 144 F. 2d 348; Porter v. Karavas, 157) 
F. 2d 984; Sierocinski v. E. 7. DuPont de Nemours & Co.\ 
103 F. 2d 843. | 

Appellees assume that the discrimination referred tq 
paragraph “Fifty-Third D ” is predicated entirely on the 
percentages therein recited and appellees then conclude 
that the aforesaid paragraph is insufficient on its face foil 
the reason that “percentages or numbers are too remote 
and speculative to indicate discrimination” (Appellees ’ 
Brief, p. 24). A reading of paragraph “Fifty-Third D” 
refutes the assumption upon which appellees thus rely. 
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The paragraph does not contain a bare or exclusive recital 
of the percentages of Jews and Negroes served with charges 
under Executive Order 9835; the ultimate fact of discrimi¬ 
nation is separately alleged. The percentages are referred 
to in support of the ultimate fact of discrimination and, 
similarly, paragraph “Fifty-Third D” refers to the puni¬ 
tive, discriminatory action taken against those who have 
fought discrimination in the Post Office. Appellants may 
not be foreclosed from proving that which is alleged in 
paragraph “Fifty-Third D”, i.e., the use of Executive 
Order 9835 for purposes of racial and religious discrimina¬ 
tion, on the grounds that the adequate ultimate allegation 
of discrimination in paragraph “Fifty-Third D” is ren¬ 
dered insufficient by the infirmity, if any, which may inhere 
in one of the evidentiary supporting allegations in that 
paragraph. The new Federal Rules of Civil Procedure 
were not intended to countenance the disposition of a 
serious litigable controversy upon such grounds (Rule 8(f), 
F. R. C. P-; cf. Rule 8(e)(2), F. R. C. P.). 

Moreover, the percentages recited in paragraph “Fifty- 
Third D” are, in the context of the entire paragraph 
“Fifty-Third D”, sufficient to indicate discrimination. For 
the allegation of the disproportionate number of Jews and 
Negroes served with proposed removal notices under Ex¬ 
ecutive Order 9835 is recited in conjunction with allegations 
of intentional and purposeful discrimination by appellees. 
And although governmental action reflecting a numerical 
disparity among classes, races or religious groups may not 
be actionable where not demonstrative of or motivated by 
discrimination, the presence of discrimination in govern¬ 
mental action and resultant numerical disproportion has 
always been deemed wrongful (see authorities at Appel¬ 
lants’ Main Brief, pp. 18-19, 34-35; see also pp. supra). 
As the complaint alleges wilfull, deliberate and intentional 
discrimination to explain the disproportionate number of 
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Jews and Negroes charged with disloyalty, paragraph 
‘‘Fifty-Third D” states a cause of action. 

2. The sufficiency of the complaint in the light of the 

affidavits in support of appellees’ motions. 

The Trial Judge dismissed the complaint as insufficient; 
but did not rule on appellees’ motion for summary judg¬ 
ment (J.A. 137) and, consequently, the only matter before 
this Court is the sufficiency of the complaint. Such an 
inquiry is usually limited to the complaint on its face 
(Eberle v. Sinclair Prairie Oil Co., 35 F. Supp. 296, 299), 
but appellees refer to that section of Rule 12(b) of 
F. R. C. P. which provides that upon the presentation 
and admission of extra-pleading matter on a motion to 
dismiss the motion may “be treated as one for summary 
judgment and disposed of as provided in Rule 56,” as the 
basis for considering the affidavits of Mitchell (J.A. 38-51) 
and Frank (J.A. 63-77) on this appeal from the ruling on 
the motion to dismiss. 

As the Trial Judge did not “treat” or “dispose of” 
the motion to dismiss as a motion for summary judgment 
(see J.A. 136), the affidavits were not considered by him 
in the manner specified by Rule 12(b), F. R. C. P. Instead 
the decision and opinion of the court below were premised 
upon the complaint on its face and, accordingly, this appeal 
should be limited to considering the sufficiency of the com¬ 
plaint on its face. 

But even if the affidavits be taken into account, a cause i 
of action sufficient to withstand a motion to dismiss is set 
forth in the allegations of discrimination. 

The submission of affidavits to support a motion to 
dismiss does not alter the fundamental rule that upon such 
motion “all of the allegations of the complaint must be 
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accepted as true” ( United States v. Favorito, 7 F. R. D. 
152, 153; Zahn v. Tracis-America Corporation, 162 F. 2d 
36, 40; Creedon v. Bowman, 75 F. Supp. 265, 267), a rule 
which is, of course, binding upon the Court reviewing the 
granting or denial of such a motion ( Continental Ins. Co. 
of City of New York v. Fire Ass’n of Philadelphia, 152 F. 
2d 239; Dollar v. Land, 154 F. 2d 307, 309, aff’d 330 U. S. 
731). The appropriate procedure for appraising the suf¬ 
ficiency of the allegations of a complaint, thus conceded 
to be true, upon a motion to dismiss supported by affidavits 
has been recently indicated by Prettyman, J. in Farrall, 
et aX. v. District of Columbia Amateur Athletic Associa¬ 
tion, 80 App. D. C. 396, 153 F. 2d 647, 648: 

“Rule 56(c) of the Federal Rules of Civil Procedure, 
28 U. S. C. A. following section 723c, makes clear 
the purpose for which affidavits in support of a 
motion for summary judgment may be used and, 
likewise, the extent of their effect. The judgment 
sought is to be rendered if the pleadings and the 
affidavits taken together show that (except as to 
the amount of damages) there is no genuine issue 
as to any material fact and that the moving party 
is entitled to a judgment as a matter of law. An 
affidavit filed in support of a motion to dismiss has 
no greater purpose or effect. Such an affidavit can¬ 
not be treated, for purposes of the motion, as proof 
contradictory to well-pleaded facts in the complaint . 
There is a great difference between discovering 
whether there be an issue of fact and deciding such 
an issue. The affidavit can be used for the former 
purpose but not for the latter. Thus, if a fact be 
averred in the complaint and contradicted in the 
affidavit, the latter version cannot be accepted by 
the court for the purpose of a motion to dismiss.” 
(Italics added.) 

Similarly, the Notes of the Advisory Committee on 
Amendments to Rules comment as follows concerning the 
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use of extra-pleading affidavits in support of a motion to 
dismiss under Rule 12(b), F. R. 0. P.: 

“The Committee emphasizes particularly the fact 
that the summary judgment rule does not permit 
a case to be disposed of by judgment on the merits 
on affidavits, which disclose a conflict on a material 
issue of fact, and unless this practice is tied to the 
summary judgment rule, the extent to which a court, 
on the introduction of such extraneous matter, may 
resolve questions of fact on conflicting proof would 
be left uncertain. ” (28 U. S. C. A. (App. 1949) 

Rule 12, foil. § 723, at p. 121.) 

The affidavits submitted by appellees are, therefore, 
insufficient to substantiate a motion to dismiss. Paragraph 
“Fifty-Third D” alleges discrimination; the affidavits con¬ 
tain a denial of discrimination, although the percentages of 
Negroes and Jews receiving proposed removal notices as 
alleged in that paragraph are nowhere denied nor is it 
anywhere alleged by appellees that those percentages are 
proportionate to the number of Negroes and Jews employed 
in the Post Office. At most, the affidavits, when taken 
together with the pleadings, create an issue of fact. As 
an issue of fact remains after a consideration of the con¬ 
ceded allegations of the complaint and the contradicting 
averments in the affidavits, it was error to dismiss the 
complaint. 

Finally, appellees suggest that appellants lack standing 
to raise the question of discrimination in that the com¬ 
plaint fails to allege that appellants or any of them is a 
member of the race or religious group subject to the dis¬ 
criminatory acts recited in Paragraph “Fifty-Third D” 
(Appellees’ Brief, p. 25). It might be contended that dis¬ 
criminatory action by a federal agency can be raised by one 
not a member of the oppressed class ( Glosser v. United 
States, 315 U. S. 60, 85, 86; cf. Thiel v. Southern Pacific 
Company, 328 U. S. 217); or, further, it might be con- 
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tended that as the pleaders are entitled upon this motion 
to dismiss to every favorable inference which may be rea¬ 
sonably drawn from the complaint (Rule 8(f), F. R. C. P.; 
see also DeLoach, et. al., v. Crowley’s, Inc., 128 F. 2d 378; 
Leimer v. State Mutual Life Assur. Co., 108 F. 2d 302), it 
may be fairly concluded from related allegations in the 
complaint ( e.g.,“... the plaintiffs herein ... have suffered 
serious and irreparable injury in that Executive Order 
#9835, on its face and as applied, . . . has inhibited their 
exercise of their constitutional rights of freedom of . . . 
religion and association’* (paragraph “Fifty-First” at J.A. 
15-16); “Under Executive Order #9835, on its face and 
as applied by defendants, the plaintiffs herein . . . have 
been charged with disloyalty and/or suspended or dis¬ 
missed therefor for the exercise of rights guaranteed by the 
First Amendment including the right to freedom of . . . 
religion and association” (paragraph “Fifty-Third A” 
at J.A. 16)), that certain if not all of the appellants are 
members of the religious and racial groups referred to in 
Paragraph “Fifty-Third D”; but the frivolous nature of 
the objection thus raised by appellees may be otherwise 
demonstrated by and disposed of upon the record herein. 
For the notices of charges, submitted by appellees upon 
their motions, refer to membership by various of the ap¬ 
pellants in Negro and Jewish organizations (see J.A. 87- 
120). Under the circumstances, appellees cannot now be 
heard to claim that appellants do not include Negroes and 
Jews. 


19 


CONCLUSION 

It was error for the Court below to dismiss the 
complaint. 

Respectfully submitted, 

Rogge, Fabricant, Gordon & Goldman 
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